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“Governments don’t play God.  Governments shouldn’t tell us when
 we can and can’t have children.”
I respond to the various proposals below.
1.	CHANGE REFERENCES IN THE PARENTAGE ACT TO REFER TO ‘INTENDED PARENTS’ ARE PARTIES OF SURROGACY ARRANGEMENTS RATHER THAN ‘SUBSTITUTE PARENTS’.
The use of the term intended parents is recognised nationally and internationally as best practice as it better reflects the parents in the surrogacy arrangement.  More to the point, intended parents see themselves as intended parents.  Substitute parents connotes that they are in some way being substituted or fake.  The term substitute parents on its face appears demeaning and not properly descriptive of their role.
I note that the term intended parent is used in equivalent laws in:
· Queensland.
· New South Wales.
· Victoria (following the Gorton Review).
· Tasmania.
· South Australia (following the SALRI Report).
· Northern Territory.
I have previously made submissions, which have evidently been accepted, in South Australia and Victoria, to change the terminology from commissioning parent to intended parent.  
I am very much the parent of my daughter born through surrogacy in Brisbane. If someone had told me that the effect of the law was that I was her substitute parent, much like a substitute teacher, or an ersatz parent or a fake parent, I would have found the term demeaning and cheapening of my role of intending to be a parent. 
I urge the Government to use the term intended parent.
2.	CHANGE REFERENCES IN THE PARENTAGE ACT TO REFER TO A “SURROGACY ARRANGEMENT” RATHER THAN “SUBSTITUTE PARENT AGREEMENT”
Again, I would support this change, which is reflective of national and international terms.  The term “surrogacy arrangement” is used in:
· Queensland.
· New South Wales.
· Victoria.
· Tasmania.
· Western Australia.
· Northern Territory.
South Australia uses the term “lawful surrogacy agreement”.
3.	ALLOW SINGLE PEOPLE IN THE ACT TO ACCESS ALTRUISTIC SURROGACY ARRANGEMENTS
The current approach, alone in the ACT of all Australian jurisdictions, to exclude single people from accessing altruistic surrogacy arrangements deprives them of their internationally recognised human right to reproduce, and results in single intended parents either undertaking surrogacy through New South Wales or more likely internationally.  The aim of the legislation, subject to appropriate protections, ought to be enable the legitimate reproductive rights of intended parents (whether single or couple) to undertake their surrogacy journey at home – and encourage them to do so – rather than to do so abroad.
On the face of it, the requirement that the intended parents be a couple would force doctors or clinics to refuse service if a single intended parent sought treatment. On its face, this would be a breach of s.22 of the Sex Discrimination Act 1984 (Cth) and would likely be the subject of a successful challenge, as occurred in:
· Pearce v SA Health Commission (1996) SASR 486, when SA law required ART only to be given to married women;
· McBain v Victoria [2000] FCA 1009, when Victorian law restricted ART treatment for single women;
· EHT18 v Melbourne IVF [2018] FCA 1421, when Victorian law prevented access to ART for a married woman without her husband’s consent. 
I have acted for many single intended parents, some of whom are single men, some are single women, and one has been a single transgender female. Their journeys are unique. Their human rights of being able to reproduce (discussed at pages 7 to 9) are hindered by this restriction.
Even though it has not been mentioned by you, the Parentage Act also requires the surrogate to be in a couple relationship.  Again, a refusal by a doctor or a clinic to provide treatment to a single surrogate, in order to comply with the Act, would appear to be unlawful, as it would be a refusal of service based on the surrogate’s marital or relationship status, a protected attribute under s.22 of the Sex Discrimination Act 1984 (Cth). 
The ACT is the only jurisdiction in Australia that has this requirement.  It is common in Australian surrogacy journeys (and indeed for Australians undertaking surrogacy overseas) for the surrogate to be single.  
In my surrogacy journey, undertaken with my husband in Queensland, our surrogate was single.  If we had sought to undertake surrogacy in Queensland with this restriction of the Parentage Act, namely, that our surrogate had to be a couple, we would either have had to have moved to New South Wales to undertake surrogacy there, or undertake surrogacy overseas. Requiring the surrogate to be part of a couple smacks of what a client said to me in 2012. She and her husband were the parents of a single woman, the intended mother. My client was the surrogate for her daughter. Under proposals by Queensland’s then Attorney-General, that type of surrogacy journey, in which the intended parents were gay, lesbian or single, would have been criminal. My client said:
“Governments don’t play God. They don’t tell us when we can and can’t have children.”
There is no rhyme nor reason as to why there is now a requirement for the surrogate to be part of a couple. Presumably the reason was to ensure that the surrogate had emotional safeguards, or out of concern that both the parents at law were parties to the surrogacy arrangement. It is clear that properly done there is no greater risk with having a single surrogate than having one in a couple relationship. Surrogates can be protected by the initial counselling, as well as the provision of counselling during and after the journey, as commonly occurs. The Parentage Act make plain that the surrogate, if single, would be the only parent. There is no requirement following the decision of the High Court in Masson v Parsons [2019] HCA 21 for the surrogate to be in a couple relationship. 
The ACT should be proud that it was the pioneer in Australia with surrogacy legislation with the enactment of the Parentage Act 2004, but the Act now is need of updating, in light of practical and human rights considerations.
I am aware that these provisions in the Parentage Act came about through the act of lobbying at the time from Canberra Fertility Centre (the forerunner of what is now IVF Australia Canberra Clinic) which set out a model for how surrogacy should occur.  That model has been largely replicated across Australia, but with the passage of time, anomalies with the original model have been identified, which the Government to its credit is seeking now to rectify.
4.	ALLOW TRADITIONAL SURROGACY (THAT IS, WHERE THE SURROGATE IS PERMITTED TO USE THEIR OWN EGG TO CONCEIVE THE CHILD) AND REMOVE THE REQUIREMENT FOR INTENDED PARENTS TO HAVE A GENETIC CONNECTION WITH THE CHILD
I support the requirement to allow traditional surrogacy to occur in the ACT.  The ACT is the only jurisdiction in Australia that prevents traditional surrogacy.  In Victoria, traditional surrogacy cannot be accessed through IVF clinics, but instead, can occur at home.  As New Zealand researchers indicated through the Law Commission Report on Surrogacy[footnoteRef:1], Government cannot regulate the bedrooms of its people.  Traditional surrogacy will continue irrespective of whether or not it can be accessed through a clinic. [1:  https://www.lawcom.govt.nz/sites/default/files/projectAvailableFormats/Law%20Commission%20-%20Review%20of%20Surrogacy%20-%20Issues%20Paper%2047.pdf at [6].] 

It is a shame that in Victoria that traditional surrogacy cannot occur through IVF clinics because one would think that there would be greater checks and balances as to the process of surrogacy through an IVF clinic, rather than doing traditional surrogacy at home.
From my experience, most IVF clinics in New South Wales and Queensland, for example, that undertake traditional surrogacy do so on a case by case basis.
The concern about traditional surrogacy is that there is a greater risk that the surrogate will not relinquish the child.  A case that is often cited in that regard is Re Evelyn [1998] FamCA 103, where the traditional surrogate kept the child after it was born.  Three features about Re Evelyn that stand out are:
1. At the time Mr and Mrs Q (who lived in Queensland) could not lawfully undertake surrogacy because it was an offence under the Surrogate Parenthood Act 1988 (Qld).  Dr and Mrs S who lived in South Australia, with Mrs S being the surrogate and Dr S assisting in the fertilisation, were also subject to laws in South Australia that prevented surrogacy from occurring lawfully.  
2. Therefore, the surrogacy journey was done in the dark, without the benefit of legal advice occurring before the surrogacy arrangement was entered into.
3. Similarly, there was no counselling of Mr and Mrs Q or Dr and Mrs S before the surrogacy arrangement was entered into because the agreement in both jurisdictions was in effect illegal.
The most recent cases that have involved the surrogate manifesting an intent not to relinquish the child have shown that this has occurred in both cases involving gestational surrogacy and traditional surrogacy:
· Lamb & Shaw [2017] FamCA 769 and [2018] FamCA 629 was a gestational surrogacy arrangement in North Queensland that fell apart.  The single surrogate was the third cousin of the genetic intended mother who was in a de facto relationship with the genetic intended father.  The court held that the genetic intended father was a parent under Queensland law. The case has been criticised for its analysis of Queensland law as being wrongly decided[footnoteRef:2]. [2:  RBK & MMJ [2019] QChC 42, in which I acted for the intended parents.] 

· Seto & Poon [2021] FamCA 288 was a case with “unusual circumstances”[footnoteRef:3] which involved traditional, commercial surrogacy.  It appears that the IVF was undertaken somewhere in South-East Asia.  Ms Yue and Mr Seto were the intended parents.  Ms Yue formed a friendship with Ms Poon, whose husband was Mr Zhu.  The parties spoke Cantonese.  There was no written surrogacy agreement except some scratchy notes written in Cantonese and ample chat via WeChat.  It was agreed that $50,000+ would be paid to Ms Poon to assist her and Mr Zhu with migration to Australia.  Four attempts were made at natural insemination between Mr Seto and Ms Poon.  When they were unsuccessful, Mr Seto and Ms Poon represented to what appeared from the judgment to be an overseas clinic that they were a couple. This was false.  IVF was then undertaken as a result of which Ms Poon became pregnant. [3:  At [1].] 

After twins were born in New South Wales, Ms Poon and Mr Zhu, through their solicitor, sought almost $300,000 to be paid as part of “reasonable expenses” under the Surrogacy Act 2010 (NSW) to them before the children would be relinquished.
Applying Masson v Parsons[footnoteRef:4], the Court found that the genetic intended father was a parent under the Family Law Act (even though he would not have been a parent under the NSW Status of Children Act).  [4:  Masson v Parsons [2019] HCA 21. ] 

It was no surprise when the Family Court ordered that all parties be referred to authorities for investigation as to commercial surrogacy, and that Ms Poon, Mr Zhu and their New South Wales solicitor be referred, in effect, relating to the possible crime of extortion.  It is also no surprise that the solicitor was referred to the Legal Services Commission.
· Tickner & Rodda [2021] FedFamC1F 279 involved a single surrogate with a gay couple as the intended parents.  It was gestational surrogacy, involving an egg donor.  The processes under the Surrogacy Act 2010 (NSW) were followed.  Treatment was through IVF Australia.
On 5 October 2020 the surrogacy agreement was entered into.  It is unclear from the judgment when the pregnancy occurred, but it would appear to have been in either late 2020 or early 2021.  In February 2021 the intended parents moved to be closer to the surrogate, in the country.  However, difficulties arose between them.  By March 2021, the surrogate began to consider the possibility of terminating the pregnancy.  
On 6 April 2021 the surrogate notified the counsellor that she had terminated both the pregnancy and the surrogacy arrangement.  Two weeks later, the intended parents left that city and returned to Sydney.
The assertion by the surrogate that she had terminated the pregnancy was a lie.  The child was born in 2021.  The intended parents were told of this birth on 20 September 2021.  The surrogate kept the child.  
The effect of proceedings in the Federal Circuit and Family Court was that the child came to live with the intended parents.  Applying Masson v Parsons, the court found that the intended genetic father was a parent under the Family Law Act (when he would not have been a parent under the NSW Status of Children Act) , as he provided the sperm for the conception of the child, on the basis that he would be the child’s parent, that he would be registered on the child’s birth certificate (which indeed he was) and that he would care for the child as his parent.  It would appear from the judgment that, using the cross-vested jurisdiction of the Federal Circuit and Family Court concerning the Supreme Court of New South Wales that the court was going to make a parentage order.
The case is an illustration in that regard of the benefits of keeping the current jurisdiction with the ACT Supreme Court rather than vesting the jurisdiction to a lower court.
The court noted:
“The first thing to note is that the surrogacy agreement is not enforceable because of the application of section 6 of the Surrogacy Act.  Nonetheless, the proceedings inevitably have the flavour of enforcement of that agreement.  These proceedings themselves highlight the difficulties that can arise from such agreements, particularly where those agreements are between strangers.  One of the dangers is that all parties to the agreement can become emotionally and psychologically committed to the child which can in turn be most damaging to one side of the agreement or other regardless of whether the child goes to live with the parties who sought the arrangement with the mother who bore him or her.  
It cannot be stressed too highly that a child is not to be treated as goods subject to an agreement for sale.  That is so even where the agreement is altruistic, as they must be in Australia to be legal.”
I support the idea that there be a removal of the requirement for intended parents to have a genetic connection with the child.  Wherever possible, intended parents want to have a genetic connection with their child. 
Sadly, not everyone can conceive a child naturally or with a genetic connection.  Australian law recognises that there is a freedom to reproduce under the common law[footnoteRef:5].  [5:  Re Jane [1988] FamCA 57; (1989) FLC 92-007; F and F Injunctions [1989] FamCA 41. ] 

There are many human rights implicated by surrogacy arrangements:
· Right to equality and non-discrimination (e.g. UDHR art. 2; ICCPR art. 26; ICESCR art. 2; CEDAW art. 2, CRPD arts. 5 and 6);
· Right to health (e.g. UDHR art. 25, ICESCR art. 12, CEDAW art. 12);
· Right to privacy (e.g. UDHR art. 12; ICCPR art. 17);
· Bodily autonomy (e.g. ICCPR arts. 7 and 17, CEDAW art. 12 and GR 24)
· Reproductive autonomy (e.g. CESCR GC 22, CEDAW art. 12 and GR 24);
· Right to decide number and spacing of children (CEDAW art. 16);
· Right to found a family (e.g. UDHR art. 16; CRPD art. 23);
· Right to information (e.g. UDHR art. 19; ICCPR art. 19);
· Right to benefit from scientific progress (e.g. UDHR, art. 27, ICESCR, art. 15 (b));
· Rights of persons with disabilities (e.g. CRPD arts. 5, 6, 7, 12, 17, 23).
Furthermore, in respect of LGBTQIA+ people, there has been recognition of the right to found a family as set out in Principle 24 of the Yogyakarta Principles:
Everyone has the right to found a family, regardless of sexual orientation or gender identity. Families exist in diverse forms. No family may be subjected to discrimination on the basis of the sexual orientation or gender identity of any of its members.
States shall:
a)	Take all necessary legislative, administrative and other measures to ensure the right to found a family, including through access to adoption or assisted procreation (including donor insemination), without discrimination on the basis of sexual orientation or gender identity;
b)	Ensure that laws and policies recognise the diversity of family forms, including those not defined by descent or marriage, and take all necessary legislative, administrative and other measures to ensure that no family may be subjected to discrimination on the basis of the sexual orientation or gender identity of any of its members, including with regard to family-related social welfare and other public benefits, employment, and immigration;
c)	Take all necessary legislative, administrative and other measures to ensure that in all actions or decisions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration, and that the sexual orientation or gender identity of the child or of any family member or other person may not be considered incompatible with such best interests;
d)	In all actions or decisions concerning children, ensure that a child who is capable of forming personal views can exercise the right to express those views freely, and that such views are given due weight in accordance with the age and maturity of the child;
e)	Take all necessary legislative, administrative and other measures to ensure that in States that recognise same-sex marriages or registered partnerships, any entitlement, privilege, obligation or benefit available to different-sex married or registered partners is equally available to same-sex married or registered partners;
f)	Take all necessary legislative, administrative and other measures to ensure that any obligation, entitlement, privilege or benefit available to different-sex unmarried partners is equally available to same-sex unmarried partners;
Everyone has the right to found a family, regardless of sexual orientation or gender identity. Families exist in diverse forms. No family may be subjected to discrimination on the basis of the sexual orientation or gender identity of any of its members.
States shall:
a)	Take all necessary legislative, administrative and other measures to ensure the right to found a family, including through access to adoption or assisted procreation (including donor insemination), without discrimination on the basis of sexual orientation or gender identity;
b)	Ensure that laws and policies recognise the diversity of family forms, including those not defined by descent or marriage, and take all necessary legislative, administrative and other measures to ensure that no family may be subjected to discrimination on the basis of the sexual orientation or gender identity of any of its members, including with regard to family-related social welfare and other public benefits, employment, and immigration;
c)	Take all necessary legislative, administrative and other measures to ensure that in all actions or decisions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration, and that the sexual orientation or gender identity of the child or of any family member or other person may not be considered incompatible with such best interests;
d)	In all actions or decisions concerning children, ensure that a child who is capable of forming personal views can exercise the right to express those views freely, and that such views are given due weight in accordance with the age and maturity of the child;
e)	Take all necessary legislative, administrative and other measures to ensure that in States that recognise same-sex marriages or registered partnerships, any entitlement, privilege, obligation or benefit available to different-sex married or registered partners is equally available to same-sex married or registered partners;
f)	Take all necessary legislative, administrative and other measures to ensure that any obligation, entitlement, privilege or benefit available to different-sex unmarried partners is equally available to same-sex unmarried partners;
g)	Ensure that marriages and other legally-recognised partnerships may be entered into only with the free and full consent of the intending spouses or partners.
In order to comply with s.24(b) of the Act, a doctor or clinic would have to refuse treatment to the intended parents when there is no genetic link to the child. In addition to the human rights implicated above, for that to occur may well be a breach of s.24 of the Disability Discrimination Act 1992 (Cth), which prohibits discrimination in the provision of services based on a person’s disability, and in some circumstances, two of which are raised below, under s.22 of the Sex Discrimination Act 1984 (Cth). The person’s inability to produce viable gametes would on its face be a disability within the meaning of that Act. Therefore, if challenged, that refusal would also likely not survive a challenge similar to that seen in Pearce, McBain and EHT18. 
Some intended parents are not able to rely on their own genes to achieve parenthood.  I will give some examples:
· Joni, the 37 year old theatre nurse, who by virtue of saving the lives of others and working long hours had never been able to form a relationship.  In order to be able to reproduce, she required a sperm donor, egg donor and surrogate.  She required an egg donor and a surrogate because she was a cancer survivor.  
· Bill and Ted were a gay couple.  Contrary to the common expectation that one or both of them could produce viable sperm, neither could do so.  They still wished to be parents.  In order for them to become parents, they needed a sperm donor, egg donor and surrogate.  
· Ann and Mary were a lesbian couple.  The expectation with a lesbian couple is that one or both of them could become pregnant and have children, with the help of a sperm donor.  For medical reasons, neither could become pregnant.  They did not have viable eggs.  Nor were they able to carry.  In order to become parents, they needed an egg donor, a sperm donor and a surrogate.
These are real life examples of cases in which I have acted.  None of these people whose sole desire in life was to become a parent should be denied the human right to reproduce.
Ample research undertaken amongst others by Cambridge University has shown that children from alternative family arrangements, such as surrogacy, same-sex parents, single women undertaking donation and the like, have turned out essentially the same, as for children born through a heterosexual nuclear family with a genetic connection with both parents.
5.	ALLOW ADVERTISING FOR LEGALLY COMPLIANT DOMESTIC ALTRUISTIC SURROGACY
I support the idea of intended parents being able to advertise for a surrogate or for would-be surrogates advertising for intended parents for what is legally compliant domestic altruistic surrogacy.  
The ability to advertise is seen, for example, in the Surrogacy Act 2010 (NSW).
As the Gorton Report in Victoria made plain, advertising occurs despite the restriction otherwise.  It is better to look at the reality of what is occurring, than to pretend that it is not.  The restriction on advertising under the Parentage Act is the widest of any similar legislation in Australia.  There should simply be the ability to advertise.
It is most unlikely that intended parents will place an advertisement at a billboard outside Canberra Airport, for example, seeking a surrogate.  Advertising of that kind is expensive and this journey of surrogacy is an intensely private, often very painful one.  Even for those who do not suffer classic infertility, such as gay couples, it means having to come out into the public and declare their sexuality for all to see.
Most of my clients do not want to advertise their private affairs.
Advertising in many ways has been allowed for egg and sperm donation.  For example, under the Human Tissue Act 1983 (NSW) there is absolutely no restriction on advertising, and yet there have been no reports of billboard advertising or such crass advertising by intended parents seeking donors, for example.
I also support advertising by third party professionals.  Among my other roles, I am the pro bono solicitor for the Surrogacy Australia Support Service, which is the only altruistic agency assisting surrogacy to occur in Australia.  It should be possible for a non-profit such as the Surrogacy Australian Support Service, which is run by a former surrogate, to be able to assist intended parents and other surrogates to come together and find each other.
I note that the Western Australia Ministerial Expert Panel recommendation 27 says:
“That proposed legislation permits licensed ART providers in WA to advertise for, and recruit, potential altruistic surrogates.  Prospective intended parents and surrogates continue to be allowed to advertise their willingness to enter an altruistic surrogacy arrangement.  Formal introduction through a licensed ART provider should be permitted, as should introduction of parties via informal channels, so long as the process remains altruistic and not for reward.”
I support the recommendation. There must be the means by which surrogacy is more available in Australia. 
The clear message that I have seen in the consultation paper is that there is no intention to decriminalise commercial surrogacy.  Every effort should be made, within that parameter, i.e., that surrogacy is altruistic only (which in itself will be restrictive of the number of surrogacy journeys by ACT residents) to enable ACT residents to undertake surrogacy at home, rather than abroad.
One of the continuing complaints that I have heard from my clients is:
1. We can’t find an egg donor.  I note that egg donation in Australia is altruistic.  This is being addressed through the correct regulatory means by IVF clinics being able to import eggs that have been the subject of altruistic donation overseas. Since 1988, I have advised in over 1900 surrogacy journeys for clients[footnoteRef:6] throughout Australia and 30+ other countries. I would estimate that about half of the clients that I have seen are heterosexual couples and about half are gay couples.  There is then a smattering of single men and single women, a small number who identify as transgender, non-binary or intersex and two or three lesbian couples that I have acted for.  Three-quarters of my clients in broad terms need an egg donor – all the gay couples, all the single men and about half the heterosexual couples.   [6:  About 3800 clients. ] 

2. We can’t find a surrogate.  The data is stark.  In broad terms, for every child born in Australia through surrogacy, four are born overseas.  More Australian children are born via surrogacy in the United States than in Australia.  These numbers are depressing.  One of the log jams that prevents Australian intended parents undertaking surrogacy here is the inability to find a surrogate.  Allowing advertising to find surrogates will hopefully increase the supply of surrogates and hopefully means that Australian intended parents will undertake surrogacy at home, rather than abroad where, at least in some countries, the quality of IVF is far less than that seen in Australia, and human rights protections are far less than that seen in Australia.
We should be proud in Australia that we focus on protection of the human rights of all concerned in the surrogacy journey, namely, the intended parents, the surrogate and her partner, their children, any gamete donor and their children and especially the child.
I am the author of this provision in the Surrogacy Act 2019 (SA)[footnoteRef:7]:  [7:  S.7(1)(a).] 

“the human rights of all parties to a lawful surrogacy agreement, including any child born as a result of the agreement, must be respected.”
I would urge that in the drafting of any amendments to the Act, that there be such a provision added to the amendments, subject of course to not duplicating s.30 of the Human Rights Act 2004 (ACT)[footnoteRef:8]. [8:  “So far as it is possible to do so consistently with its purpose, a Territory law must be interpreted in a way that is compatible with human rights.” ] 

6.	CONFIRM, IN ACT LAW, THAT A SURROGATE HAS THE SAME RIGHTS TO MANAGE THEIR PREGNANCY AND BIRTH AS ANY OTHER PREGNANT PERSON
I support this.  This provision first appeared in the Surrogacy Act 2010 (Qld)[footnoteRef:9].  Even though it is part of the legal landscape in Queensland, I always include a provision to this effect in the surrogacy arrangement.  I do this because one of my first surrogate clients liked seeing it in black and white.  It really affirmed clearly in front of her that she had bodily autonomy, having control over the pregnancy and childbirth process.  I have done that in every Australian jurisdiction in which I have assisted in the drafting of surrogacy arrangements. [9:  S.16.] 

I am delighted that Tasmania copied[footnoteRef:10] this Queensland provision when it enacted its Surrogacy Act 2012. [10:  S.11.] 

I was delighted that submissions by me and others to the Gorton Review and the SALRI Report resulted in changes to laws in Victoria[footnoteRef:11] and South Australia[footnoteRef:12] that recognised this right. [11:  S.44A Assisted Reproductive Treatment Act 2008 (Vic). ]  [12:  S.16 Surrogacy Act 2019 (SA).] 

When I was a member of the Northern Territory Surrogacy Joint Working Group, I was delighted that the Northern Territory Government decided to also incorporate this right in the Surrogacy Act 2022 (NT)[footnoteRef:13]. [13:  S.10.] 

The only jurisdictions that now do not have this right, recognised at common law[footnoteRef:14], but not set out in statute, are:   [14:  For example, F and F [1989] FamCA 41; Attorney-General ex rel Kerr v T [1983] 1 Qd R 404. ] 

· ACT.
· New South Wales.
· Western Australia.
7.	WHAT REASONABLE EXPENSES RELATED TO AN ALTRUISTIC SURROGACY ARRANGEMENT SHOULD BE PERMISSIBLE UNDER THE PARENTAGE ACT (FOR EXAMPLE, MEDICAL, COUNSELLING AND/OR LEGAL EXPENSES)
The Act currently is flexible as to what expenses can be included.  However, there is commonsense in the ACT having a regime that in many ways mirrors that in New South Wales.
I have acted in many interstate surrogacy arrangements.  These are common – where the intended parents live in one State and the surrogate (and her partner) live in another.  One of the banes of my life has been that there has been differing allowances State by State as to what expenses can be included. 
In the past, expenses allowed in Victoria were not flexible.  The Gorton Review recognised submissions made by me and others and as a result, there is now more flexibility in Victoria, but not as much as could occur.  Similarly, I was highly critical of expenses that were not allowed in South Australia.  In each of Victoria and South Australia at one stage life or disability insurance for the surrogate could not be paid – because to do so would have been a criminal offence.
I was delighted that submissions made by me and others to SALRI has resulted in much greater flexibility under the Surrogacy Act 2019 (SA).  The expenses that are now allowed under the Surrogacy Act 2022 (NT) in broad terms reflect those in New South Wales in Queensland.
I am hopeful that the restrictive expenses that are allowed under the Surrogacy Act 2008 (WA) will in light of the recent review, be more flexible and in line with the Surrogacy Acts of Queensland and New South Wales.
In a practical sense, the New South Wales Act has wide discretion as to what expenses may be allowed.  The key with all the expenses is that they must be reasonable.  Both the New South Wales and Queensland Acts then set out various examples of expenses that are allowed.  They are examples only.  New South Wales also has a requirement for verification of those expenses.  
The New South Wales Act in my view is flexible, reasonable and accords with the needs of the intended parents and surrogate and her partner, whilst at the same time making plain that commercial surrogacy is an offence.
I urge the Government to copy the provisions of section 7 of the Surrogacy Act 2010 (NSW), so that for intended parents who live, for example, in Yass with a surrogate living in Belconnen, or the reverse, have the same rules about expenses.
	An example of expenses
I acted for the surrogate and her husband, who lived in Brisbane. The intended parents lived in Sydney. As it was a NSW surrogacy arrangement, there needed to be compliance with the NSW Surrogacy Act. Because my clients lived in Queensland, there also had to be clear that no offences were committed in Queensland.
My client ran her own dog walking business. She would wear inline skates. 
My client wanted:
· Massages. The solicitor for the intended parents argued that to supply my client massages during the pregnancy was commercial surrogacy. I thought that position was rubbish- and said so clearly. It would only be commercial if it were commercial in scope- for example luxury massages at Sheraton Mirage on the Gold Coast. Both Acts clearly allowed for such an expense. She should have bodily autonomy – as do many other women who have massages during pregnancy who are not surrogates.
· Acupuncture. The same conversation occurred. 
· To hire a locum once she was pregnant. The argument was now that it was greater than 2 months leave as specified in s.7(3)(e)(i) of the NSW Act, and the equivalent provision of the Queensland Act. I pointed out that the provision did not apply, as my client was self-employed, but in any event was only an example. Her request was a reasonable cost under s.7(1). I was not going to have my client, pregnant, on skates, being pulled by a bunch of dogs over the hills and dales of Brisbane.
None of these expenses were specifically addressed under either the NSW or Queensland Acts- but each is permitted, provided it is the birth mother’s surrogacy costs, as defined  in s.7(1) of the NSW Act and s.11(1) of the Queensland Act. 
The other solicitor relented. The parties entered into the surrogacy arrangement. A child was conceived and born. A parentage order was made by the NSW Supreme Court. 



In my view these two Acts offer the greatest flexibility, while maintaining the requirement to ensure that surrogacy is not commercial. To copy the NSW provisions would keep matters simpler for the parties and cut the intended parents’ legal costs.
8.	REQUIRE SURROGACY ARRANGEMENTS TO BE AGREED IN WRITING BETWEEN PARTIES PRIOR TO CONCEPTION
The fact that there is no requirement as to a written agreement in the ACT is because of the historical origins of how surrogacy commenced in the ACT.  Victoria is the only other jurisdiction that does not require a written agreement.
Putting the agreement in writing, even if it is not legally binding, is a great clarification for the parties as to what they have agreed to and what they have not agreed to.  A good surrogacy arrangement will not only cover the fact that the intended parents will be the parents of the child and that there will be a court process for that, but such other incidentals as to:
· What expenses are going to be paid and how much.
· What fertility doctor is going to be carrying out the treatment.
· What hospital the child is going to be born in.
· Whether life insurance or health insurance has to be obtained and if so, when.
· Whether the child is to be born as a public patient or a private patient.
· What is to happen in the case of the child in-utero having severe disabilities – when should an abortion occur (subject to the right of the surrogate to manage the pregnancy and childbirth as would any other pregnant person).
· Who names the child.
· What if the child is born prematurely or is stillborn.
· Confidentiality provisions.
Whilst these might be agreed to in some broad sense in an oral agreement, it is just not the same to have an oral agreement. Terms remain vague. Being written, terms have clarity. The agreement should be in writing.  That policy approach has been adopted in every other jurisdiction in Australia, save Victoria.
The New Zealand Law Commission has recommended that the surrogacy arrangement be in writing[footnoteRef:15]: [15:  https://www.lawcom.govt.nz/sites/default/files/projectAvailableFormats/NZLC-Report146-Review-of-Surrogacy.pdf at [5.43] and [5.44].] 

“There are clear benefits to requiring a surrogacy arrangement to be recorded in writing and signed by the parties. It would give the parties a record of their intentions in a single document that they can refer to over the course of the arrangement. This could provide greater certainty, minimise the risk of disagreement and assist the parties to resolve any problems in future. We think this is important given that, in some cases, a pregnancy may not be achieved for months or years following ECART approval. A record of intentions would also provide clear evidence of the parties’ original intentions in the event of any dispute.
5.44 Requiring a written record of the parties’ intentions is consistent with the approach taken in many comparable jurisdictions and would therefore futureproof the regulatory system, especially given the ongoing work by the Hague Conference on Private International Law to establish uniform laws on the recognition of legal parenthood and surrogacy.”
I endorse those comments.
The requirement that the surrogacy arrangement should be in writing should always be subject to judicial discretion to enable a parentage order to be made when there has been non-compliance with a procedural requirement, in order to protect the child. Such a provision would be like s.23 of the Queensland Act. 
	The Victorian example of why there shouldn’t be an oral agreement
Some years ago, I was called upon to fix a broken surrogacy arrangement. I was first engaged after the baby was born.  Eventually, the arrangement was fixed by the making of a substitute parentage order, after I flew to Victoria to appear in court four times.  The litigation between the commissioning parents (my client) and the single surrogate was by that time extremely bitter – not what one would expect should be a joyful experience.
Somehow, lawyers acting for both parties when the arrangement was entered into thought it a wise idea that the surrogacy arrangement should be an oral one.
After the surrogate gave birth, the hospital arranged for her to stay in a local hotel.  It was cheaper for the hospital to do so for mothers who had low risk births – and much more comfortable to be in a deluxe hotel than staying in a hospital bed.
The problem arose when the surrogate left the hospital.  All the quantity of the mini bar went with her.  This was worth about $1,000 (at least according to the hotel).  
Someone had to pay.
Not surprisingly, the commissioning parents didn’t want to pay for the alcohol drunk or taken by the surrogate and her boyfriend.  They were insistent that the surrogate pay.  Her response:  
“This was a reasonable expense incurred by me.”  
The commissioning parents’ response to that assertion was:  
“We never agreed to pay for that and in any event it’s against the law for us to pay that.”  
The surrogate’s rejoinder was the obvious:
“An oral agreement is worth the paper it’s written on.”





	The Difficult Twins Surrogacy
I acted for a gay couple living in Queensland who underwent surrogacy with a long-time friend who was a single woman living in New South Wales.  She knew about pregnancy.  She had already had four children.  She was a traditional surrogate.  An embryo was implanted.  Contrary to the expectation of all parties, it split.  Rather than having a straightforward trouble-free pregnancy and birth, suddenly the surrogate had a very difficult pregnancy carrying twins and, not surprisingly, a very difficult childbirth.  After enduring that childbirth, the surrogate held the newborn boys, for whom she was the genetic mother, on her chest and said:
“I think I’ll keep them.”
I was contacted late at night by my clients in a panic.  In the morning, they obtained a copy from me of the signed surrogacy arrangement.  It was a Queensland arrangement and not legally binding.  But there it was saying bluntly that they were to have custody of the child.  My clients showed that signed agreement to the surrogate at the hospital bed.  It was not an enjoyable moment for any of them.  Nevertheless, the surrogate acknowledged, as was written and signed by her, that she had agreed that the children would be in the care of my clients.
When the children were discharged from hospital, they were in the care of my clients.
Subsequently, by consent, a parentage order was made by the Childrens Court of Queensland.
After all that drama had passed, the surrogate again became a good friend of my clients.



9.	REQUIRE PARTIES TO A SURROGACY ARRANGEMENT TO SEEK LEGAL ADVICE PRIOR TO AGREEING TO AN ARRANGEMENT
It is an oversight under the Act that there is no such requirement.  This is because the practice adopted by Canberra Fertility Clinic was to require each of the parties to obtain independent legal advice – and provide that legal advice to the clinic.
The current practice in Australia, following representations made by me to the Fertility Society of Australia, with the exception of Victoria and Western Australia (where in effect the legal advice must be provided to the State regulator, the Patient Review Panel or Reproductive Technology Council respectively), is not to supply the legal advice to the clinic.  The lawyers provide legal clearance by appropriate letters to the clinic. Legal professional privilege is preserved. Given the commitment by the ACT to human rights under the Human Rights Act 2004, legal professional privilege- the privilege of the clients- should be preserved. 
If there is some defect in the drafting of the surrogacy arrangement, it is upon the shoulders of the lawyers.  They are the ones who hold themselves out as having expertise in the drafting, not fertility doctors at a clinic.
Every other Australian jurisdiction requires independent legal advice to be provided prior to entering into the surrogacy arrangement.  As I said, it is because of the origins of the Parentage Act and the practices of Canberra Fertility Clinic that this requirement is not in the Act.  Given there are now three IVF clinics in the ACT, and under my proposal, IVF should be able to occur anywhere, this should be a requirement of the Act.
The point of obtaining independent legal advice is to enable a party upon entering into an agreement to do so with informed consent, and thereby minimises duress and undue influence. There is a particular risk of duress and undue influence where the surrogate is a friend or family member of the intended parents. 
If parties have entered into a surrogacy arrangement where for some special circumstance independent legal advice has not been obtained, then, given the fundamental obligation to protect children, in the discretion of the court there should be the ability to dispense with the requirement, as exists in s.23 of the Queensland Act, for example. There should be a catch all provision like s.23 of the Queensland Act in the Act, so that children are not disadvantaged because some procedural step has not been undertaken by the adults concerned[footnoteRef:16]. Lowe & Barry [2011] FamCA 625, for example, was a case where conception occurred naturally. This was a family arrangement between NSW and Tasmania. While the Family Court made an order for parental responsibility and related orders, it did not make a parentage order, as it was not empowered to do so. There should be the ability in such a case for a parentage order to be made.  [16:  As an example, see case 3 on p.43.] 

10.	REQUIRE PARTIES TO A SURROGACY ARRANGEMENT TO UNDERTAKE COUNSELLING PRIOR TO AGREEING TO AN ARRANGEMENT
I support this.  This is a requirement throughout Australia.  
In the words of the ANZICA surrogacy guidelines:
“Family formation through the process of surrogacy is a complex psychological social process. A surrogacy arrangement is one in which before the child is conceived, the intended parent/s and the surrogate mother (and her partner, if she has one) agree that the surrogate will become pregnant with the intention that the child will, at birth, be given into the care of the intended parent/s to raise as their own. The most common reasons for surrogacy are absence of the uterus (such as after surgery for women, or for men who may be in a same sex relationship or may be single), congenital malformation of the uterus, or a medical condition that compromises pregnancy making it unsafe for the woman or her prospective baby.
Potentially, there are a number of situations that could be encompassed within the definition of surrogacy. A surrogate conception may occur where the genetic material is provided by both intended parents or by one only of them, by both of the surrogate parents, or by one only of them, or by third-party donors who are not involved in the actual surrogacy arrangement.
It follows that conception in a surrogacy arrangement has the potential to come about naturally, through assisted reproductive technology, or through the surrogate’s self-insemination. Surrogacy as practised in Assisted Reproductive Technology (ART) clinics is primarily IVF or gestational surrogacy, which does not involve any genetic material of the surrogate or her partner; with insemination surrogacy (also known as traditional or partial) being less common; and natural conception surrogacy being extremely rare.”
Further:
“Pre-surrogacy counselling requires a formal structured counselling process to gather and assess relevant information about the functioning and motivation of all involved in the proposed surrogacy. This includes structured clinical interviews of all involved (as individuals, as couples and as a group) and may include the use of an objective measure of psychopathology as part of the psychosocial screening process. In some jurisdictions there is a legislated requirement for the independent counsellor to give their written opinion as to the suitability of the parties to participate in a surrogacy arrangement…
A comprehensive biopsychosocial evaluation of a proposed surrogacy arrangement, often done by an independent counsellor, includes consideration of the connections between the parties to the arrangement, reproductive history and any history of trauma or loss, the possibility of coercion or financial inducement (explicit or implicit) and expectations of a surrogacy pregnancy and delivery and the implications of potential medical or psychological complications.
The pre-surrogacy counselling process must give time, space and intensity for a thorough consideration of the implications of the proposed treatment and the opportunity for a change of mind, minimising possible rupture of relationships which may be longstanding. Comprehensive pre-surrogacy counselling is an integral part of ensuring full informed consent as well as assessing surrogacy suitability.”
Counselling has several purposes:
· To ensure that the parties give informed consent in entering into the arrangement. Like independent legal advice, counselling minimises duress and undue influence;
· That any differences between the parties are identified and addressed before the parties enter into the arrangement;
· All parties are aware of the need for openness and honesty with the child about the child’s birth parentage and genetic origins;
· To ensure that there are thorough checks and balances undertaken for the parties and the fertility clinic, before treatment is to be provided by the fertility clinic. 
I encourage the ACT Government to copy the provisions of the New South Wales Surrogacy Act and regulations so that for those counsellors who practice between both the ACT and New South Wales there is a consistent regulation of the practice.
The SCAG surrogacy discussion paper[footnoteRef:17] that led to the current national approach noted[footnoteRef:18]: [17:  https://www.justice.tas.gov.au/__data/assets/pdf_file/0003/116166/Surrogacy_consultation_paper_FINAL__2_.pdf ]  [18:  At p.13. ] 

“The counselling requirement, together with the rule against commercial surrogacy, will preclude exploitative arrangements with third-world surrogates.”
The Act requires that the parties have received appropriate counselling and assessment from an independent counselling service: s.26(3)(e). That counselling will necessarily have to be by an ANZICA eligible counsellor, because of the requirements for the clinic in clause 2.8(b) of the RTAC Code of Practice, which is required to be complied with in order for the clinic to maintain RTAC accreditation. Clause 2.8 (b) provides:
“2.8 Donor and surrogacy requirements (Critical Criterion 8)
The ART Unit must ensure gametes, embryos and tissues are safe for donation and use in surrogacy arrangements and that appropriate counselling has been provided. It must provide evidence that:
b)	counselling has been undertaken by a counsellor who is eligible for membership of ANZICA. For donor and surrogacy arrangements, counselling is mandatory for all donors, partners, recipients and surrogates and their partner's (sic).”
In the absence of change in the Act as to who undertakes counselling, any counsellor could provide counselling for the purposes of a traditional surrogacy that occurs at home. 
The requirement for “an assessment” includes, without saying it, the views expressed by the counsellor for the surrogacy to proceed if there is no need for the surrogacy. I address this further at L. Need for Surrogacy on p.45 below. 
The need for counselling was supported by the NZ Law Commission[footnoteRef:19], which it described as an “integral part” of the surrogacy process. I agree. The Commission noted that there were issues specific in counselling for Maori people. No doubt there are issues that ANZICA can address concerning surrogacy counselling in Australia that are unique to Aboriginal or Torres Strait Islanders.  [19:  
https://www.lawcom.govt.nz/sites/default/files/projectAvailableFormats/NZLC-Report146-Review-of-Surrogacy.pdf  at [5.48] and following. 
] 

If parties have entered into a surrogacy arrangement where for some special circumstance counselling has not been obtained, then, given the fundamental obligation to protect children, in the discretion of the court there should be the ability to dispense with the requirement, as exists in s.23 of the Queensland Act, for example[footnoteRef:20]. [20:  See case 3 on p.43 as an example.] 

11.	SET 25 YEARS AS THE MINIMUM AGE FOR SURROGATES ENTERING INTO SUBSTITUTE PARENT AGREEMENTS
I would support this.  In order for a surrogate to be able to give informed consent, she must have the requisite maturity to understand the implications of a surrogacy arrangement.  Having a floor of age of 25 assumes that the surrogate has that requisite maturity. She should also be aware by that point as to whether she wants to have children, or has had all her own children.   It is common with surrogacy agencies in the United States that they screen out surrogates under the age of 25 for those reasons.
Similarly, there should be a floor under the age of the intended parents of 25.
Both of these requirements i.e. an age of 25, should be the subject of flexibility.  I draw your attention to sections 27-29 of the Surrogacy Act 2010 (NSW) and section 18 which allows for flexibility where there are exceptional circumstances[footnoteRef:21]. [21: And s.23 of the Qld Act. I again note case 3 on p.43 as an example. ] 

In my view, the floor of 25 should be flexible for both the surrogate and her partner, and the intended parents if their maturity is demonstrated and they are younger than 25.
In practice, the way that this would work for those going through IVF clinics is that they would be assessed by the pre-signing counsellor, and then referred to the clinic for consideration.  The clinic, in my experience, would deal with the matter cautiously to determine whether or not the surrogate, her partner or the intended parents have the requisite maturity.  If that maturity has not been demonstrated, then approval would not be given.  
In the case of New South Wales, for example, if the clinic gave approval where it was evident that the relevant person did not have demonstrated maturity under the age of 25, then, aside from any implications of the clinic’s RTAC licence, then this would be a licence event issue under section 57 of the Assisted Reproductive Technology Act 2007 (NSW).  I note that section 57(3)(a)(vi) specifically empowers the Secretary of the Ministry of Health to prohibit a person from carrying on a business that provides ART services if the Secretary is satisfied that there are reasonable grounds to do so and in particular, believes on reasonable grounds that there has been a contravention of the Surrogacy Act 2010 (NSW).
If the ACT is continuing to propose that there be an ART Act, then I would envisage there would be a similar provision in that Act.
12.	THE OPTIMAL LENGTH OF ANY TRANSITION PERIOD TO ANY NEW FRAMEWORK FOR SURROGACY ARRANGEMENTS, NOTING THE NEED TO SAFEGUARD CHILDREN, SURROGATES AND THE INTENDED PARENTS WHO HAVE ARRANGEMENTS IN PLACE UNDER THE CURRENT LEGISLATION
The legislation when enacted should commence as soon as possible.  Those who have entered into substitute parent agreements before the commencement of amendments should have time to grandfather out those arrangements.  A typical surrogacy journey from beginning to end takes between 2-4 years.  In my own case, the surrogacy journey took in excess of four years. If the amendments do not act retrospectively, they will not be prejudiced.
Under a typical savings provision for legislation, those who entered into their substitute parent arrangement before the commencement of the amendments would continue their journey under that pre-amended legislation until conclusion. 
OTHER ISSUES
A. DEFINITION OF COMMERCIAL SURROGACY
The definition of commercial surrogacy or, as it is put under the Parentage Act, commercial substitute parent agreement, in section 41, is different to that contained under the Surrogacy Act 2010 (NSW).  The definition of a commercial surrogacy arrangement is very similar or if not almost identical under both the Surrogacy Act 2010 (NSW) section 9, and the Surrogacy Act 2010 (Qld), section 10.
Given the small size of the ACT and that it is in effect an island in New South Wales, it would be of benefit for the sake of consistency if the definition of commercial surrogacy arrangement under the ACT Act were the same as the New South Wales Act.
B. TIME FOR MAKING THE PARENTAGE ORDER
The common timeframe around the country for making a parentage order following the birth of the child is between one month and six months.  Section 25(3) makes this between six weeks and six months.  It is suggested that it be changed to one month and six months, so that it is consistent with the rest of the country.
There ought to be the ability to move that timeframe forward in case there needs to be a resolution of parental responsibility post-birth.
There is the ability under the Queensland Act to move that one month period forward.  The period for making the application is contained under the Queensland Act in sections 21(1)(a) and 22(2)(b)(i).  These requirements are able to be dispensed with under section 23, which is similar in scope to section 18(2) of the New South Wales Act.
In circumstances where a child needed ongoing medical care, I am aware of a case in Queensland where a colleague obtained an urgent order post-birth dispensing with the one month period, so that parental responsibility could be provided in the hands of the intended parents.
It is suggested below that there be auto-recognition in non-contentious cases.  
C. PARENTAL RESPONSIBILITY 
Sometimes children are born with ongoing medical requirements.  A recent example of such a case was where the child was born at 26 weeks and survived.  The parentage order was made precisely on the six month anniversary of the child’s birth, but the child remained in hospital.  He had a series of life-threatening episodes and significant medical intervention.  Even six months after his birth, he remained in intensive care.
The issue facing the intended parents at birth in that case was that they did not evidently have parental responsibility.  Our clients instructed us that the reason that the genetic father was named on the birth certificate (when, according to parentage presumptions he should not have been[footnoteRef:22]) following the birth of the child was because of advice given by the hospital lawyer, so that one of them at least had parental responsibility. [22:  As seen in NSW, for example, in S v B; O v D [2014] NSWSC 1533. ] 

There are ongoing issues with ensuring that a child has someone who has parental responsibility.  As research undertaken by the Law Commissions of England and Wales and Scotland, [footnoteRef:23]as well as other research undertaken, most recently by fertility counsellor Narelle Dickinson of Brisbane[footnoteRef:24], surrogates do not identify themselves as the parents, but consider that the intended parents are the parents. To paraphrase the words of the California Supreme Court[footnoteRef:25], but for the acted-on intention of the intended parents, the child would not exist[footnoteRef:26].  [23:  https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2019/06/Surrogacy-consultation-paper.pdf .]  [24:  Presented at the recent FSANZ conference.]  [25:  Johnson v Calvert (1993) 5 Cal. 4th 87.]  [26:  P.93.] 

The intended parents are therefore faced with a number of options as to how they are able to provide parental responsibility to make decisions whilst the child is in hospital.  Those options are:
1. Where possible, bring the court proceedings forward to enable a parentage order to be made.  This is possible as I said, in Queensland, but is not possible in the Northern Territory under its Surrogacy Act 2022 (NT), for example.  This is an expensive and stressful option.  Immediately after the child’s birth, the costs that might have been staggered in time suddenly have to be done urgently, which means that legal fees of the intended parents’ lawyers will be necessarily increased to cope with the emergency. When the intended parents are seeking to focus on the medical needs of their child, their time is focussed instead on preparing for court.
2. In the alternative, obtain an order under the Supreme Court’s parens patriae jurisdiction.  Again, this is doable, but expensive.
3. Obtain an order in urgent circumstances for parental responsibility under the Family Law Act 1975 (Cth).  This is also an expensive, time consuming and stressful exercise for all concerned, but particularly the intended parents.
4. Name the intended father or one of the intended genetic parents on the birth certificate as the parent.  Whilst this may be done, as seen in that recent case described above, an offence might be committed in the process, and is a practice of which the judiciary has been rightly critical, at least in NSW[footnoteRef:27].  [27:  See footnote 14. ] 

5. If the surrogate is part of a couple or is considered to be parent under the Family Law Act, and at least a genetic intended father would be considered to be the other parent under the Family Law Act (consistent with the recent decisions in Seto & Poon described above and Tickner & Rodda described above) then a parenting plan can be entered into under the Family Law Act, which requires two parents to enter into the plan[footnoteRef:28]. Others can also be parties[footnoteRef:29].  [28:  S.63C(1)(ba).]  [29:  S.63C(3)(c).] 

	Example of a parenting plan
The child Max was born in South Australia.  The intended parents, husband and wife, were a married couple living in Queensland.  The wife’s sister was married and was the surrogate.  The wife’s sister and brother-in-law lived in Adelaide.  
The parties entered into a parenting plan which provided for parental responsibility to the intended parents.  The parenting plan was used for decisions concerning parental responsibility for care in the hospital in Adelaide, for the Medivac service to Queensland and for the hospital in Queensland.



A difficulty with a parenting plan is that both parents have to be identified.  Who is a parent under the Family Law Act, following the decision in Masson v Parsons [2019] HCA 21, remains uncertain.
In my own case, a parenting plan might have been entered into, but it did not appear to be appropriate (having been considered prior to either the decisions in Seto & Poon or Tickner & Rodda), as it was unclear whether there was one, two or three parents, a matter subsequently determined in the Childrens Court in my matter after 30 pages of submissions by me on the point, then confirmed in a subsequent case in which my submissions were accepted[footnoteRef:30].  [30:  RBK v MMJ [2019] QChC 42. ] 

	After my daughter was born
My daughter was born at 1.15 a.m. in Brisbane, in Queensland’s busiest maternity hospital, which had had many surrogacy births before.  My husband and I were the intended parents under a Queensland surrogacy arrangement.  Our surrogate was single.  
At about 6 p.m. that night, our surrogate was cleared to go home, until she mentioned that she had been a surrogate.  Our daughter had to remain in overnight.  This was the first time that the hospital encountered the possibility that the surrogate would be leaving before the child.
The decision to allow the surrogate to leave was considered by one, then two, then three midwives and then referred to one, then two, then three hospital executives, before heading to the hospital lawyer.
While my husband was caring for our newborn baby in our room, I was standing in a hospital corridor with our surrogate and an officer of the hospital, in one of those scenes that we have seen in umpteen TV dramas.  Why it could not occur in an office or a private space, I do not know.  The surrogate and I were told that the advice from the hospital lawyer was that our surrogate was the “only parent” and that it was “advisable” (with the hospital official doing quotation marks with her fingers in the corridor as she said advisable) that our surrogate not leave.
The implications for our surrogate and me were obvious – if she left at that moment, then she was abandoning the child and, by implication, the hospital would notify child safety – with all that flowed from that.
Our surrogate felt violated, ran to her room, cried the night and refused to speak to anyone.
I felt completely gutted.  Even though I was one of the two driving forces to have a child and that my husband and my daughter were in the next room, the law did not recognise either of us as a parent – at least in the eyes of the hospital’s lawyer.
It was a thoroughly demeaning and humiliating experience, but even worse for our beloved surrogate.
I do not want anyone else to go through that process – but the current legislative settings requiring intended parents not to be able to apply to court for up to six weeks (or a month) after the birth of the child will necessitate a repeat of that conversation in hospital rooms around the country, including in the ACT.
Following that experience by me, I am now firmly of the view that there ought to be, in non-contentious cases or cases where the intended parents do not require a parentage order, the ability to have auto-recognition of the intended parents as the parents.



D. AUTO-RECOGNITION
Although this is a novel concept for Australia, auto-recognition occurs in the US in Illinois and Pennsylvania and in three Canadian provinces: British Columbia (the first), then Ontario and most recently Manitoba.  Under the Assisted Human Reproduction Act, surrogacy in Canada must be altruistic.
Auto-recognition has been recommended by the Law Commissions of England and Wales and Scotland to occur in the UK[footnoteRef:31].  It has also been recommended in its surrogacy review by the Law Commission of New Zealand. One of the reasons is obvious- the law is getting in the way, in non-contentious cases, as to what all the parties have agreed: that the intended parents are the parents of their long awaited miracle (and that the surrogate is not a parent).  [31:  Which I have called “UK Law Commissions” but did not include that for Northern Ireland.] 

United Kingdom
The UK Law Commissions in their surrogacy consultation report stated[footnoteRef:32]: [32:  https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2019/06/Surrogacy-consultation-paper.pdf at [7.3].] 

“Our key provisional proposal is for the creation of a new surrogacy pathway which, when followed, would mean that the intended parents of a surrogate-born child are the child’s legal parents from birth, unless the surrogate objects. The consequence of this provisional proposal is that the surrogate would not be the legal parent of the baby or babies to whom she has given birth. As we explain, in making this proposal we had paid particular regard to the views of both intended parents and, importantly, surrogates, who have spoken to us. The overwhelming view of intended parents and surrogates is that recognising the intended parents as legal parents from birth reflects the wishes and intentions of all the parties to a surrogacy arrangement. We take the view that the law should reflect what the parties intend in terms of legal parenthood and that it can do so because, as we explain in this chapter, we think that this will best promote the welfare of the child.”
The UK Law Commissions in their final report said[footnoteRef:33]: [33:  https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2023/03/1.-Surrogacy-core-report.pdf at [2.1]-[2.5].] 

“We think that the most effective way of tackling the problems with the current law is to introduce a new surrogacy pathway. The new pathway will introduce essential safeguards before conception, so that state regulation comes before, not after, the birth of the child. If these safeguards are complied with, and eligibility conditions are met, then the intended parents and surrogate will be eligible for admission to the new pathway, which will enable the intended parents to become the child’s legal parents at birth.
There was much support for this change among consultation responses, as well as much concern and objection. We think that recommending the new pathway is justified by the need to protect the best interests of the child. The safeguards we propose on the new pathway are intended to address the concerns and objections raised by some consultees.
Under the new pathway there will be no requirement for an application to be made to the court for a parental order. Instead, the new pathway will be overseen by non-profit-making surrogacy organisations who will be regulated by the Human Fertilisation and Embryology Authority. We refer to these organisations as Regulated Surrogacy Organisations (“RSOs”). The new pathway represents a significant shift from the current regime, from a judicial to an administrative process. It is a shift which prioritises the child’s best interests and respects the intentions of all the parties when they enter into the surrogacy agreement.
We hope that a system which recognises the intended parents as the child’s legal parents from birth should ensure that surrogacy parties follow the new pathway.
Where they do not (or are not eligible for admission to the new pathway), it may be possible for the intended parents to seek a parental order instead…. We have sought to make our recommendations on payments, eligibility and other areas consistent between the new pathway and parental orders.
We recommend that the new pathway be available to all domestic surrogacy agreements, where the surrogate and intended parents are based here and assisted reproduction procedures take place here, whether they involve traditional or gestational surrogacy. We heard no evidence that traditional agreements break down more frequently, and we view both types of agreement as based on the same shared intentions. RSOs alone will be able to authorise a surrogacy agreement to access the new pathway. International surrogacy arrangements will not be eligible for the new pathway.”
The Law Commissions’ recommendations have not been legislated. Australia has only one organisation comparable to RSO’s- Surrogacy Australia Support Service. Given the size of Australia, the size of the ACT, and our federation, and that there is only one such organisation, the RSO model is not proposed by me. 
New Zealand
The New Zealand Law Commission stated, in its review[footnoteRef:34]: [34:  https://www.lawcom.govt.nz/sites/default/files/projectAvailableFormats/NZLC-Report146-Review-of-Surrogacy.pdf at foreword. ] 

“This Report recommends a new legal framework for determining legal parenthood in surrogacy arrangements. Surrogacy should be recognised as a legitimate method of family building that is distinct from adoption. Our recommendations accommodate all forms of surrogacy arrangements as we think that this will best promote the paramountcy of children’s best interests.
Alongside a new framework for determining legal parenthood, we recommend a surrogacy birth register to preserve information for surrogate-born people about their genetic and gestational origins and whakapapa. We know from the experiences of adopted and donor-conceived people that such information is fundamental to a person’s identity and wellbeing.”
In the words of the New Zealand Law Commission[footnoteRef:35]: [35:  https://www.lawcom.govt.nz/sites/default/files/projectAvailableFormats/NZLC-Report146-Review-of-Surrogacy.pdf at [6.20].] 

“The legal assumption that the surrogate and her partner are the parents of a surrogate-born child at birth is said to create a “legal fiction”, especially if they are not the child’s genetic parents.”
Further:
“Many people who enter surrogacy arrangements will be open with the resulting child about the circumstances of their conception and birth. However, the law’s failure to reflect the reality of surrogacy arrangements obscures the child’s genetic and gestational origins and their whakapapa and enables legal fictions to be maintained. This is contrary to the child’s rights and best interests. As the Verona Principles state, the child’s ability to preserve their identity, including their genetic, gestational and social origins, “has an on-going, lifetime impact on the child and future generations, in particular from the perspective of the child’s right to identity, health and cultural rights”.”
The NZ Law Commission stated, (also reflecting, in large part in my view, the position in the ACT)[footnoteRef:36]: [36:  At [6.27].] 

“As well as the risk of obscuring a child’s genetic and gestational origins and their whakapapa[footnoteRef:37], the law’s failure to reflect the reality of surrogacy arrangements is also problematic for the following reasons: [37:  Genealogical descent of all living things from God to the present day. ] 

(a) The law fails to promote the child’s best interests. The current law creates a split between the intended parents’ social (and often genetic) parenthood and the surrogate’s legal (but often not genetic) parenthood until such time as the adoption is finalised. We do not think it is in the child’s best interests to have no legal relationship with the intended parents during this time. It leaves the intended parents without any legal responsibilities to the child. Likewise, it may not be in the child’s best interests that their only legal relationship is with the surrogate and her partner when they have no intention to raise the child themselves.
(b) The law does not respect the intentions of the surrogate and intended parents. Their joint intention is that the child should, from birth, be raised by the intended parents. The law is out of step with the weight given to the parties’ intentions in donor gamete conception. Recipients of donated gametes are the legal parents of any donor-conceived child rather than the donor(s). This gives priority to the intentions of parties who have created children using donor gametes rather than genetic parenthood. In contrast, the law does not produce the legal and social result intended in the case of surrogacy.
(c) The law is confusing and capable of being misapplied. The rules in the Status of Children Act were designed to clarify legal parenthood in situations of donor gamete conception rather than in surrogacy arrangements. The fact that the surrogate’s partner is a legal parent is particularly inappropriate, and there are several examples where an intended father rather than the surrogate’s partner is recorded on the child’s birth certificate as the child’s legal father even though that is inconsistent with the law.
(d) There is a disconnect between the regulation of surrogacy and the recognition of legal parenthood. In Chapter 4, we outline the robust regulatory framework that requires prior approval of gestational surrogacy arrangements by ECART. Given the existence of this regulatory framework, it is problematic that there is no corresponding downstream recognition of surrogacy as a process that creates a legal parent-child relationship between the intended parents and the surrogate-born child.
(e) The law may be inconsistent with public attitudes. The Surrogacy Survey asked respondents an open question about who the legal parents in a surrogacy arrangement should be. The most common answer given was the “intended parents” (52 per cent), while others gave a range of responses, such as the genetic parents of the child (11 per cent) or some form of joint parenthood (five per cent). Only five per cent of respondents who answered this question thought that the surrogate should be the child’s legal parent.”
The New Zealand Law Commission recommended that there be an administrative pathway (Pathway 1) under which the intended parents would be recognised as the legal parents of the surrogate-born child by operation of law provided two key conditions are met:
(i) The surrogacy arrangement was approved by ECART.
(ii) After the child is born, the surrogate confirms her consent to relinquish legal parenthood.
[I note that Australia does not have a similar regulatory environment to that of ECART in New Zealand, other than in Victoria and Western Australia. The two recent reviews in WA have recommended the abolition of the Reproductive Technology Council. There was significant criticism of the Patient Review Panel by stakeholders in the Gorton Review, even though that was outside the terms of reference[footnoteRef:38].] [38:  Gorton Review, Interim Report (2018), pp.123-125.] 

(b)	A court pathway (Pathway 2), which would apply whenever the administrative pathway does not apply. The surrogate would be the legal parent at birth, and an application can be made to the Family Court to transfer legal parenthood to the intended parents.
The Commission also explored the alternative options of a pre-birth judicial model and a contractual model, but discounted these options.
In the words of the Commission[footnoteRef:39]: [39:  At [6.95].] 

“Both pathways would have the same effect. The child would become the legal child of the intended parents and cease to be the legal child of the surrogate.112 This would mean the surrogate would cease to have any legal parental rights or responsibilities in respect of the child that flow from legal parenthood and the child will be considered, with regard to all the legal rights and responsibilities of parents and children in relation to each other, as the child of the intended parents.”
Further[footnoteRef:40]: [40:  At [6.96]-[6.97].] 

“Providing an administrative pathway to determine legal parenthood in surrogacy arrangements recognises surrogacy as a legitimate form of family building that, like other forms of assisted reproductive procedures, should not require judicial oversight if appropriate safeguards are in place. Our recommendations for an administrative pathway also:
(a) ensure the surrogate-born child can be cared for from birth by those who intend to raise the child and confer legal parenthood on the intended parents at an early opportunity;
(b) reduce the administration, cost and delay intended parents face when seeking to be recognised as the surrogate-born child’s legal parents;
(c)	give greater weight to the parties’ shared intentions;
(d)	provide greater clarity and certainty about the parties’ rights and obligations;
(e)	remove cases from the court system where judicial oversight is not required;
(f)	provide a clear incentive to utilise the ECART process, which may reduce the risk of problems arising during and after the pregnancy; and
(g)	promote consistency with international best practice and with developments in comparable jurisdictions, including law changes in Canada and proposals currently being considered in England, Wales and Scotland.
6.97 Our expectation is that the administrative pathway will be the primary means of establishing the intended parents’ legal parenthood in domestic surrogacy arrangements.”
The court pathway would reserve judicial oversight for cases that require greater scrutiny. The Commission rejected a pre-birth judicial model as it considered it problematic because it raised public policy concerns in relation to the timing of the surrogate’s consent[footnoteRef:41], and that those surrogacy arrangements that do not fit the usual model “are best accommodated by a post-birth …Court process.”[footnoteRef:42]  [41:  At [6.99].]  [42:  At [6.100].] 

The Law Commission endorsed pathway one also being for traditional surrogacy because while intending to safeguard the parties may expose them to a higher degree of risk[footnoteRef:43]. This may discriminate against those who are unable to contribute their own gametes. [43:  At [6.101]- [6.102].] 

The Law Commission’s recommendations have not been legislated.
My proposal
Recently, I was asked by Rainbow Families New South Wales to prepare an outline for auto-recognition in the ACT for children born via surrogacy.  I do so below. It is consistent in broad terms with the proposals by both the UK and New Zealand Law Commissions and consistent with best practice internationally. It also meets the test of parentage as set out in Masson v Parsons. 
The requirements would be:
1. Before the parties entered into the surrogacy arrangement:
a. independent legal advice from separate Australian legal practitioners was given respectively to:
i) the intended parent or intended parents; and
ii) to the birth mother (and, if she has a partner, the birth mother’s partner).
b. all of the parties have undertaken counselling with a qualified counsellor.
2. The parties have entered into a surrogacy arrangement:
a. when each of them was aged 25 years or older;
b. was in writing;
c. was signed by each of them;
d. before the child was conceived;
e. which was an altruistic surrogacy arrangement, in accordance with the provisions of the Act;
f. which provided that the birth mother will be the birth mother of a child conceived through assisted reproduction (including artificial insemination) and that, on the child’s birth:
i) the birth mother (and, if she has a partner, the birth mother’s partner) will not be the parents of the child; and
ii) the birth mother (and, if she has a partner, the birth mother’s partner) will surrender the child to the intended parent or parents; and
iii) the intended parent or parents will be the child’s parent or parents.
3. Before the child is conceived, no party to the agreement withdraws from the agreement.
4. The child was born in the ACT.
5. After the child’s birth:
a. notice is given by the intended parent or parents in the prescribed form to the central registry advising of the birth of the child, providing relevant particulars;
b. the birth mother (and, if she has a partner, the birth mother’s partner) gives written consent to surrender the child to the intended parent or parents; and
c. the intended parent or parents take the child into his or her or their care.
E. BENEFITS OF AUTO-RECOGNITION
There are several benefits of auto-recognition:
1. Most importantly, certainty as to who is a parent is determined by agreement.  It is intended that this will occur in only the most straightforward, compliant, non-contentious cases.  It is intended that this would be by using relevant forms to be prescribed by the Registrar of Births, Deaths and Marriages both as to the intended parents and for the surrogate and her partner.
2. Auto-recognition will mean less of a burden on the judicial resources of the ACT.  It will also mean that intended parents save considerable money in legal fees for lawyers to draft the relevant material before the court.  My experience over the last 12 years is that two-thirds of the money paid by intended parents for their legal process is at the end of the process, not at the beginning.
3. It reflects the wishes of the parties- namely that all of them are of the view that the only parents are the intended parents.
4. It is no fuss, and is cheap, simple, quick and efficient. 
5. While being pioneered in Australia, consistent with the ACT’s leading role in surrogacy law in Australia, the auto-recognition model proposed is based on a tried and true method in place in British Columbia since 2011, since copied elsewhere in Canada, an altruistic surrogacy country. 
6. Consistent with the approach of the High Court in Masson, the process is consistent with who is a parent under the Family Law Act, being based on a number of factors, including intent, without the need to obtain an order. 
There will be cases where intended parents wish to obtain a parentage order from the court.  Typically, they would be:
1. Where the intended parents want their parentage to be recognised overseas, for example, if they intend to live overseas, or wish their child to be able to take up other citizenship than Australian.  My experience is that officers of the Department of Home Affairs, for example, are more likely to recognise a parentage order made overseas than to have to give them an opinion about autorecognition under a statute of an overseas State or Province.  An order on its face clearly sets out what it achieves as opposed to a lengthy letter about an arcane statutory scheme. Clients of mine have undertaken surrogacy in British Columbia, Ontario, Manitoba, Pennsylvania and Illinois. While auto-recognition has been used by them on occasion, typically I would recommend obtaining a court order, given issues in applying for Australian citizenship by descent and passports. As seen in Re Family Law Act, 2016 BCSC 22, the courts in British Columbia have made orders when needed, despite the auto-recognition model. In that case, a couple from Quebec sought that an order be made, as there was uncertainty under Quebec law about whether they would be recognised as parents in Quebec. Parentage law in Canada is determined province by province. The order was made. 
2. More complex matters which require judicial oversight- for example, one of the parties is under 25, or the child is born interstate (as commonly occurs), or there is an issue that requires dispensation, much like case 3 on p.43.
3. Where the surrogate or her partner have withheld consent to the making of a parentage order, then there ought to be the power of the court to override that.  In circumstances where the surrogate or her partner withhold consent, auto-recognition will not be available.  As seen in the cases of Lamb & Shaw, Seto & Poon and Tickner & Rodda the surrogate has withheld consent for whatever reason (including in Seto for the purposes of extortion). I deal with the issue of overriding the refusal below. 
F. EXPLANATION OF THE AUTO-RECOGNITION PROPOSAL
The intention is to make the requirements, whether by auto recognition or court order the same. The requirements in paragraphs 1 and 2a, b, c, d and e are in effect requirements of the Parentage Act currently or may soon be. 
The reference in requirement 1b, namely, to be a qualified counsellor is a reference to the term used in the Surrogacy Act 2010 (NSW).  It is intended by use of that term that who is a qualified counsellor in the ACT be the same person as to who is a qualified counsellor in New South Wales, given in effect that the ACT is an island in New South Wales. The expectation would be that the counselling provided most commonly would be by someone who is either practising in the ACT or New South Wales or both.
The requirement in 2a, namely, that all the parties are 25 years or older, is on the assumption that the Act would require this.  Although there should be the ability, as discussed above, to enable with requisite maturity to decrease the age below 25 for any of the parties, that should not be a straightforward matter and should be plain to the parties that in order to achieve parentage, there will necessarily be judicial oversight.
The requirement in paragraph 2d “before the child was conceived” is taken from section 22(2)(e)(iv) of the Surrogacy Act 2010 (Qld) which provides that the surrogacy arrangement “was made before the child was conceived”.
Conceived is not defined under the Queensland Act or indeed in any Australian Surrogacy Act.  The New South Wales Act which requires a preconception surrogacy arrangement, although referring to pregnancy in section 5 does not clarify what is conception. The intention in the original SCAG surrogacy discussion paper was for surrogacy arrangements to be pre-conception surrogacy arrangements- so that the surrogate can give informed consent, and not be the subject of duress or undue influence when entering into the arrangement when already pregnant. 
Conception was decided in LWV v LMH [2012] QChC 26 as being the act of pregnancy.  It was the first case in the world to decide what was conception.  My submissions on point were accepted.  I acted for the surrogate.
The requirement in 2f that the birth mother will be the birth mother of a child conceived is taken from section 29 of the Family Law Act 2011 from British Columbia.  I have used the similar provisions in 2f(i)-(iii) and in 3 and in 5b and 5c.
As I said above, British Columbia is one of the three Canadian provinces that have auto-recognition for surrogacy and was the first.  Section 29 of the Family Law Act SBC 2011, c.25, which commenced in 2013[footnoteRef:44],  provides: [44:  S. Carsley, Surrogacy in Canada: Lawyers’ Experiences, Practices and Perspectives (2020) at p.60.] 

“(1)	In this section, “surrogate” means a birth mother who is a party to an agreement described in subsection (2).
(2)	This section applies if, 
(a)	before a child is conceived through assisted reproduction, a written agreement is made between a potential surrogate and an intended parent or the intended parents, and 
(b)	the agreement provides that the potential surrogate will be the birth mother of a child conceived through assisted reproduction and that, on the child’s birth, 
(i)	the surrogate will not be a parent of the child, 
(ii)	the surrogate will surrender the child to the intended parent or intended parents, and
(iii)	the intended parent or intended parents will be the child’s parent or parents.
(3)	On the birth of a child born as a result of assisted reproduction in the circumstances described in subsection (2), a person who is an intended parent under the agreement is the child’s parent if all of the following conditions are met:
(a)	before the child is conceived, no party to the agreement withdraws from the agreement;
(b)	after the child’s birth, 
(i)	the surrogate gives written consent to surrender the child to an intended parent or the intended parents, and
(ii)	an intended parent or the intended parents take the child into his or her, or their, care.
(4)	For the purposes of the consent required under subsection (3)(b)(i), the Supreme Court may waive the consent if the surrogate:
(a)	is deceased or incapable of giving consent, or
(b)	cannot be located after reasonable efforts to locate her have been made.
(5)	If an intended parent dies, or the intended parents die, after the child is conceived, the deceased intended parent is, or intended parents are, the child’s parent or parents if the surrogate gives written consent to surrender the child to the personal representative of the person acting in the place of the deceased intended parent or intended parents.
(6)	An agreement under subsection (2) to act as a surrogate or to surrender a child is not consent for the purposes of subsection (3)(b)(i) or (5) but may be used as evidence in the parties’ intentions with respect to the child’s parentage if a dispute arises after the child’s birth.
(7)	Despite subsection (2)(a), the child’s parents are the deceased person and the intended parent if
(a)	the circumstances set out in section 28(1) [parentage if assisted reproduction after death] apply,
(b)	before a child is conceived through assisted reproduction, written agreement is made between a potential surrogate and a person who is married to, or in a marriage-like relationship, with the deceased person, and
(c)	subsections (2)(b) and (3)(a) and (b) apply.”
In 2f, I note that the Act prevents traditional surrogacy, requiring conception to be via a procedure, i.e. embryo transfer.  This language that I have written includes procedure as well as artificial insemination, so as inclusive of traditional surrogacy occurring at home.  It does not include natural insemination, which is more appropriately dealt with by adoption or judicial determination.  There has been a surrogacy case in Australia where the child was conceived naturally, from Tasmania:  Lowe & Barry [2011] FamCA 625.  Surrogacy legislation is able to deal with natural insemination if needed, as seen, for example, in section 6, Guiding Principles of the Queensland Surrogacy Act.
Requirement 4 is an obvious one, namely, that the ACT will not have jurisdiction for auto-recognition for a child born outside the ACT. In that case, an order will be needed.
If (and I am not advocating for this, but drawing it to your attention as an option), the ACT wished to widen its jurisdiction (which is not proposed under the auto-recognition proposal), it could do so by copying, with appropriate changes, what is contained in the California Family Code, s.7962(e), which relevantly provides:
“An action to establish the parent and child relationship between the intended parent or parents and the child as to a child conceived pursuant to an assisted reproduction agreement for gestational carriers may be filed before the child’s birth and may be filed in the county where the child is anticipated to be born, the county where the intended parent or intended parents reside, the county where the surrogate resides, the county where the assisted reproduction agreement for gestational carriers is executed, or the county where medical procedures pursuant to the agreement are to be performed.”
Such a measure may encourage intended parents to undertake their IVF in the ACT. However, if the child is not born in the ACT, such a proposal may also require more judicial resources. 
The requirement in clause 2f(i) that the birth mother and her partner will not be the parents of the child is not only significant for copying what is contained in the section of the British Columbia law, but it is also important in the Australian context because of the effect of the High Court decision in Masson v Parsons [2019] HCA 21.  Who is a parent under the Family Law Act 1975 (Cth) is a question of fact, determined in each case, as to who is seen in the wider view of Australian society to be a parent.  The High Court held in that case that intention was one of the factors that was determinative of whether Mr Masson was or was not a parent.  In bringing intention into the mix as one of the factors in determining parentage, the High Court followed the approach of the Federal Court concerning citizenship[footnoteRef:45], and rejected the approach of the Family Court which had refused to consider intention as one of the factors[footnoteRef:46].  [45:  H v Minister for Immigration and Citizenship [2010] FCAFC 119; Minister for Immigration, Citizenship and Multicultural Affairs v Lieu [2023] FCAFC 57. ]  [46:  E.g., Parsons & Masson [2018] FamCAFC 115. ] 

The drafting of this proposal is consistent with the approach by the High Court in Masson.  The High Court held that where there was a conflict between the Family Law Act and the State or Territory Status of Children Act ( in this case, the Parentage Act), the former prevailed.  By signing a surrogacy arrangement whereby the intention was demonstrated for someone to be or not to be a parent would be a powerful factor, consistent with Masson, about who is, or who is not a parent, a factor that was clearly identified under section 29(6) of the British Columbia Family Law Act in determination of a later dispute.
I have drafted the requirement for the prescribed form to be given to the Central Registry in requirement 5a because of the desire of the ACT Government to have a Central Registry.  This is a mandatory requirement under section 37 of the New South Wales Surrogacy Act.  The existence of a central register in the ACT for this clause has been assumed.  I have copied the New South Wales approach.
With that auto-recognition, cases such as mine should be able to be avoided.  There should be a clear direction given to hospitals and doctors as to who has parental responsibility for a child who is in hospital or who needs urgent medical care without the need of expending significant resources and significant judicial resources determining that issue. As was said about the British Columbia law[footnoteRef:47], legislation will provide for greater certainty and ensure that parties are adequately informed about the effects of these arrangements. [47:  British Columbia, Official Report of Debates of the Legislative Assembly, 39-4, Vol 28, No 2 (17 November
2011) at 8854.] 

The auto-recognition model would ensure that the child was an Australian citizen, because the child would be born in Australia, and at least one parent of the child (i.e. an intended parent) would be an Australian citizen or permanent resident: Australian Citizenship Act 2007 (Cth), s.12.  A genetic link to the child is not required for the child to be a citizen under s.12[footnoteRef:48].  [48:  H v Minister for Immigration and Citizenship [2010] FCAFC 119; Minister for Immigration, Citizenship and Multicultural Affairs v Lieu [2023] FCAFC 57. ] 

If neither intended parent is an Australian citizen or permanent resident, then an order would be needed. I have never come across such a case. It would be extremely rare. 
For cases that fall outside pathway 1- auto-recognition, there remains pathway 2- post-birth judicial determination. Courts should be given discretion in matters that are non-conforming, so that the child is protected, enabling the court to make a parentage order if it considers it appropriate to do so in the special circumstances and in the best interests of the child.  I have suggested a provision along the lines of s.23 of the Queensland Act[footnoteRef:49]. [49:  See case 3 on page 43.] 

G. STILLBORN CHILDREN
The UK Law Commissions have carefully considered the position of stillborn children. In its consultation paper, it considered that the intended parents should still be recognised as the parents of the stillborn child. In the final report, they moved to the surrogate being the parent[footnoteRef:50]: [50:  https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2023/03/2.-Surrogacy-full-report.pdf at [4.172].] 

“On reflection, we consider that this approach does not sufficiently respect the connection between the surrogate and the stillborn child.”
Instead, they recommended[footnoteRef:51]: [51:  At [4.173]-[4.175].] 

“ that following a stillbirth, the surrogate will be the legal parent of the stillborn child regardless of whether the agreement was on the new pathway, or one for which a parental order would have been required. The surrogate will be able to affirmatively consent, after birth, to the intended parents being the legal parents. If the surrogate does not provide that consent, her decision is final; to take a position otherwise, in our view, would not sufficiently respect the bodily autonomy of the surrogate.
If the surrogate consents to the intended parents being the legal parents of the stillborn child, they will be able to register the stillbirth, and, in Scotland, will be able to make arrangements for burial or cremation.”
They also recommended that only the surrogate be the person to consent to a post-mortem of the stillborn child. 
I endorse these carefully considered recommendations. While there is some utility, instead of there being auto recognition of the intended parents, and instead having a court order:
· Before conception authorising the surrogacy arrangement (by which the intended parents are automatically recognised as the parents on the birth of the child)[footnoteRef:52], or  [52:  As occurs in Greece, Virginia and South Africa, for example. ] 

· an order before the birth of the child by which the intended parents are recognised as the parents of the child upon birth[footnoteRef:53],  [53:  As occurs in many US States, such as California, several Mexican States and Buenos Aires, for example. ] 

neither model in my view adequately deals with a child who is stillborn, which the proposed UK model does. The NZ Law Commission also rejected pre-birth orders[footnoteRef:54].  [54:  See page 29 of my submission.] 

H. DEATH OF THE CHILD
The UK Law Commissions also considered what might occur with the death of the child. They stated[footnoteRef:55]: [55:  At [4.178]-[4.180].] 

“Where the surrogacy agreement has proceeded on the new pathway, we take the view that the death of the child more than six weeks after birth is covered by the general proposal we make regarding the legal parental status of the intended parents. That is, in the new pathway, where:
(1)	the child dies having survived beyond the six-week period of the surrogate’s right to withdraw her consent; or
(2)	dies within six weeks but the surrogate does not exercise her right to withdraw her consent during the six-week period then the child will, for all purposes, be the legal child of the intended parents.
In these circumstances, in our preferred model of birth registration the intended parents can simply register the child’s birth and there is no need for a separate recommendation on this point. In the alternative model of birth registration, the surrogate would need to register the birth, and a parental order certificate would still be automatically produced in the names of the intended parents after six weeks.
A specific issue arises in respect of cases outside the new pathway where the child is born alive but subsequently dies before the parental order is made. In this case, the child may have died very shortly after birth, possibly as a result of complications or significant health issues; or alternatively, they may have had a healthy start to life and have been living with the intended parents in an established family for many months before their death. Whenever the death happens, it will be a tragedy for the parents and wider family, as it is where any child of a family dies. In the Consultation Paper, we provisionally proposed that where the child died before the making of the parental order, the surrogate should be able to consent to the intended parents being registered as the parents (before the expiry of the period allowed for registration of the birth), provided that the intended parents have made a declaration to the effect that the relevant criteria for the making of a parental order are satisfied, on registration of the birth.”
Instead, they[footnoteRef:56]: [56:  At [4.187]-[4.193].] 

“ now recommend that, where the child has died, there be a post-mortem parental order process. This would be available where the child has died:
(1)	following an agreement which was never on the new pathway, and a parental order would in any event have been required in order for the intended parents to be the child’s legal parents;
(2)	following an agreement in the new pathway where the surrogate had withdrawn consent prior to the birth, so that the surrogate would be the legal parent at birth and the intended parents would need to seek a parental order; or
(3)	following an agreement in the new pathway where the child has died, and the surrogate had withdrawn her consent within the six-week period after birth (regardless of whether the surrogate withdrew consent before or after the child’s death). In this situation, the intended parents would be the legal parents.
In these first two situations (that is, where the surrogate is the legal parent at the time
of the child’s death), it should be possible for the intended parents to apply for a post-mortem parental order so that they can be recognised as the parents of the deceased child. We recommend that the court be obliged to make such an order where the agreement meets relevant criteria for a parental order to be granted in the case of a living child. Clearly, in the instance of the child’s death, the criterion that the child’s home be with the intended parents would simply not be relevant. The best interests of the child test would also not apply.
For an order to be made, the surrogate would need to consent. There would be no power for the court to dispense with her consent, in contrast to the position that we recommend in respect of a living child, because the test for doing so would be the best interests of the child, which cannot apply.
In the new pathway situation set out above at (3), where the intended parents are the legal parents and the surrogate then withdraws consent, the surrogate would be able to apply for a post-mortem parental order. Again, the court may only make the order with the consent of the intended parents. Where this consent is forthcoming and the relevant criteria for an order to be made in the case of a living child are met, we recommend that the court be obliged to make an order.
We are conscious that all these options place grieving parties under a burden to make a parental order application. There is no easy solution here, given the very distressing nature of the circumstances. However, there is also no compulsion on any party to seek a post-mortem parental order.
The system of birth registration in relation to surrogacy that we recommend … below would apply in these circumstances in the same way as it would if the child had not died. With regard to the registration of death we recommend that the intended parents and surrogate, whichever is not the legal parent, should be added to the list of those able to act as informants of a death …, if they intend to apply for a parental order or have such an application pending.”
I endorse this carefully considered approach. 
I. OVERRIDING THE SURROGATE’S OR PARTNER’S REFUSAL
Although Lamb, Seto and Tickner all involved the surrogate not handing over the child, the more common case is for the surrogate to hand over the child, and then if there is an issue between the surrogate and the parents, decline to consent to the making of an order.  
These withholding of consent cases should end.  There will be cases where surrogates have legitimately withheld consent. Those matters typically resolve. But in cases where the surrogate or her partner have withheld and continue to withhold consent, and there appears no legitimate reason for doing so, then the court should, in the exercise of discretion, be able to override that refusal, but always subject to the caveat that to do so is in the best interests of the child.
Johnson v Calvert[footnoteRef:57] from California was such a case. Anna Johnson was paid US$10,000 by the intended parents, Mark and Crispina Calvert, to be the surrogate. An embryo comprising Mark and Crispina’s DNA was implanted into Anna. The deal fell apart. Anna maintained that she was the mother, and was therefore entitled to keep the child. The Calvert’s maintained that because they intended to be the parents, therefore they were the parents- which was agreed to by the California Supreme Court.  [57:  Johnson v Calvert (1993) 5 Cal. 4th 87.] 

Therefore, the Court was able to overcome Anna Johnson’s intransigence to allow the child, who was genetically related to Mark and Crispina, and not Anna, to live with Mark and Crispina. The critical point for the court was what was the point of the agreement. It was not to implant an embryo into Anna to enable her to become a parent, but for Mark and Crispina to become the parents. 
Without going to the Federal Circuit and Family Court, such an outcome is not possible in the ACT. As Seto and Tickner demonstrate, even if the intended genetic father is recognised under the Family Law Act, that only solves half the puzzle. To be able to ensure that the other intended parent is recognised as a parent (assuming the intransigence of the surrogate and or her partner remains) might require a step-parent adoption application, part of which would require the dispensation of consent of the surrogate and her partner [footnoteRef:58]. That step is costly, slow and painful. It is much better to allow the court that determines parentage under surrogacy legislation to be empowered to sensitively deal with and allow the intended parents to be recognised as the parents. [58:  See W & T referred to at footnote 75.] 


	My 2014 South Australian case
In 2014 I was asked to act for a South Australian gestational surrogate and her husband. Prior to my involvement, the processes in South Australia had been followed, and a child had been born and handed over to the intended parents.
However, at birth, my client’s placenta had not given way for 1 ½ hours. After she returned home, she kept collapsing, on one occasion when she walked to her letterbox. 
My client had to go back to hospital for surgery. While she was in hospital, my client was called by the intended mother, asking her when she was discharged, to collect the paperwork form the court so that the court case transferring parentage could be decided as quickly as possible.
My client was evidently traumatised from the birth. She was not ready to make any decisions. The intended parents, keen to get things done, somehow forgot the impact on my client. During the call from the intended mother, not once was my client asked:
“How are you?”
The parties engaged in counselling. The counsellor was not of the surrogate’s choosing. She felt that she was being pressured in counselling just to say yes. 
The matter came to court. My clients refused their consent. The applicants solicitor, based on the earlier consent given, sought to proceed. The judge declined to do so, and sensibly adjourned the matter away, so as to enable the dust to settle, and to allow my clients to attend counselling of their choice, paid for by the intended parents.
The child was before the court. 
The judge dealt with the matter in the most sensitive manner, noting the legitimate concerns of all parties:
· The recovery from surgery and a bad birthing experience of the surrogate.
· The impact on her husband.
· The legitimate desires of the intended parents to be recognised as the parents.
· Above all, the needs of the child to have his parents recognised.
When the matter was next before the court, my client’s body had recovered. She and her husband had had the ability to process matters, through the passage of time, reflection, and the assistance of counselling. 
The judge, again sensitive to the needs of all parties, travelled to my clients’ hometown and sat there. The second hearing was held by the judge sitting in the body of the court at the same level as the parties and baby, all sitting in a circle. 
The matter resolved amicably. 



I have no doubt that other judges, faced with such a difficult case, would have taken a similar approach- even if empowered to override the refusal to consent of the surrogate and/or her partner- given the particularly sensitive issues concerned. 
The case resulted in law changes in South Australia, so that:
· Prior to signing the surrogacy arrangement there is one fertility counsellor who sees all parties. South Australian law required that there be two. The difficulty was that there was no requirement that the counsellors act in unison- and they had not. The change required counselling to comply with NHMRC[footnoteRef:59] and ANZICA[footnoteRef:60] requirements.  [59:  Comply with the National Health and Medical Research Council, Ethical Guidelines on the use of assisted reproductive technology in clinical practice and research (current edition, 2023). ]  [60:  Australian and New Zealand Infertility Counsellors Association has issued surrogacy guidelines, which are mandatory for ANZICA members to follow. I assisted in the drafting of those guidelines. ] 

· The surrogate could at her election have counselling after the birth, paid for by the intended parents. This remains a worthy objective. 
	My 2014 Victorian case
This occurred at the same time as my South Australian case. This was the case where there was an oral agreement, referred to on page 13. I was only engaged after the damage was done, after the child had been born, and the parties had fallen out. 
The matter continued to spiral. The judge ordered that the parties attend a counsellor, who was to provide a report to the court. That report was not provided to the parties. However, it was clear that report recommended that the intended parents be recognised as the parents. 
The difficulty for the court (and my clients) was that the court did not have the power to order that my clients become the parents. It could not make an order to that effect, after three court hearings, because the surrogate had not consented.
The pressure and acrimony between the parties, with allegations and counter-allegations, continued. It was only after the surrogate attempted suicide that she gave instructions to consent to the making of an order. The order was made only after her lawyer advised the court that they were confident that the surrogate had capacity. 
It should not have come to this. If there had been a clear written agreement at the beginning, with clear expectations written in that agreement about who did what, what was to be reimbursed, and what was to occur after the child was born, such ugliness should have been avoided. 



Given the need to protect the child’s identity under art. 8 of the UN Convention on the Rights of the Child (the child being the product of the acted on intention of the intended parents’ reproductive journey, most of the time being genetically related to one or both parents, and not to the surrogate and her partner),there should be the clear ability of the Supreme Court to make a parentage order when the surrogate and her partner have not consented, if the court is satisfied that there are special circumstances and in the best interests of the child.  There is simply no ability under the Parentage Act, or under any Surrogacy Act nationwide to enable that judicial override to occur, except where the surrogate cannot be found or does not have relevant capacity. While the Supreme Court could exercise cross-vested jurisdiction under the Family Law Act, and make a determination in favour of the genetic intended father[footnoteRef:61], there is no reported Federal Circuit and Family Court has not yet held that the other intended parent is also a parent under the Family Law Act. The Court should have the clear ability to make a parentage order in those special cases, rather than leave the child’s parentage uncertain.  [61:  As occurred in Seto and Tickner. By contrast see W & T referred to in footnote 75.] 

J. FREEDOM OF CHOICE FOR PATIENTS
The Commonwealth has, since 1991, funded a subsidy towards the cost of assisted reproductive services through the Medicare rebate. The Commonwealth does not require where intended parents obtain medical help. They are able, under the Health Insurance Act 1973 (Cth), to do so anywhere in Australia. 
There has always been an exception, since 1991, as to the funding of assisted reproductive services for surrogacy if:
“At the time of the service, the subject of the [pregnancy or intended pregnancy] the subject of an agreement, or arrangement, under which the patient makes provision for transfer to another person of the guardianship of, or custodial rights to, a child born as a result of the pregnancy.”[footnoteRef:62] [62:  Health Insurance (General Medical Services Table) Regulations 2021 (Cth), clause 5.2.6.] 

The effect of the exception is that intended parents can create embryos today, prior to undertaking their surrogacy arrangement, knowing that they will be able to claim the Medicare rebate for the IVF cycle, but will not be able to claim the rebate for the transfer. Some clinics, however, will not grant the rebate when they know or suspect that the intended parent/s will later engage in surrogacy. 
The Commonwealth Government indicated to me last year that the Medicare Reference Group three years ago recommended the abolition of this exception.  The Government advised that the Health Minister, Mark Butler, was awaiting the outcome of the Senate Inquiry into Universal Access to Reproductive Healthcare and suggested that I make a submission.
That Senate Report has recommended the abolition of this exception.  It is therefore likely that this exception, which is an historical anomaly from the days when all surrogacy was banned, in 1991, will be abolished.
Whether that be the case or not, there is really no justification for the restriction currently contained in section 24(a) of the Act:
“The child was conceived as a result of a procedure carried out in the ACT.”
Consistent with their human rights, intended parents should have freedom of choice in their autonomous reproductive journey about which doctor they wish to engage with and where they create their embryos.  That decision might be influenced by a number of factors, such as:
· The doctor or clinic in whom they have confidence. This in turn might be guided by a number of factors, including the reputation or scientific innovation of the clinic, or how the clinic rates with yourivfsuccess.com.au . 
· Cost.
· The location of the proposed egg donor.
· The location of the proposed surrogate.
· The location of family members who will be able to provide them with emotional and other support during their IVF journey.
· Whether the clinic is perceived as welcoming to LGBTQIA+ people.
There would appear to be no rhyme nor reason as to the current restriction, other than it is a model based on what the Canberra Fertility Clinic proposed when surrogacy was not occurring anywhere in Australia.  
The current requirement means that intended parents can, for example, create embryos in Queensland, but must undertake the transfer in the ACT.  If they make that choice, they are necessarily subjected to higher costs (relating to having two clinics and the transport costs) and the risk in transporting the embryos between the two clinics that the embryos could be lost.  Whilst the risk of loss of embryos through transport is low, nevertheless I have had clients who have had that experience.  The general view taken by fertility doctors, not surprisingly, is to minimise transport of embryos or gametes wherever possible because of that low risk.
No low-cost clinic operates in the ACT, but they do operate interstate.  I note that when the ACT was considering an ART Act, some of the feedback it received was as to the issue of cost, and issues of access for LGBTQIA+ people.  
Freedom of choice as to where IVF and any transfer is to occur is currently available under the surrogacy laws in Queensland, New South Wales, Tasmania, South Australia and the Northern Territory.  Only the ACT and Victoria restrict the transfer or procedure to occur in that jurisdiction.  By implication, the transfer or procedure is also in Western Australia under its scheme.
Significantly, South Australia, when reviewing this issue, decided to remove its restrictions on the transfer occurring in South Australia, following a submission by me to the then Attorney-General Vickie Chapman, after release of the exposure bill, and prior to the enactment of the Surrogacy Act 2019 (SA).
K. JURISDICTION ABOUT WHERE THE INTENDED PARENTS LIVE
There is no obvious reason why the intended parents must live in the ACT for the whole of the journey.  Australians move around.  Australian society is one[footnoteRef:63]: [63:  AMS v AIF [1999] HCA 26; 199 CLR 160 per Kirby J at [111]. ] 

“whose members enjoy a high measure of freedom of movement, which is not lost by reason only of the responsibilities which go with custody and guardianship of a child.”
The laws in Queensland, New South Wales and the Northern Territory allow the jurisdiction to arise only when the intended parents live there at the conclusion of the journey i.e. after the child is born.  This allows flexibility as to changed circumstances and also allows surrogacy to occur in those jurisdictions where it can’t occur somewhere else.  I will give some examples:
	Case 1
A heterosexual couple, Australian citizens, living in London were desperate to become parents.  They needed to undertake surrogacy.  They had the means to undertake surrogacy anywhere in the world.  However, the sister-in-law of the husband offered to be their surrogate.  The brother and sister-in-law were also Australian citizens and lived in Brisbane.  The intended parents, although they had everywhere in which they could undertake surrogacy, only wanted to undertake a family surrogacy arrangement, for obvious reasons given the generosity of the offer and that it was made by a very close family member.
The surrogacy arrangement was drafted as a Queensland surrogacy arrangement.  The evident requirement was that in order to exercise jurisdiction under the Surrogacy Act 2010 (Qld) the intended parents, my clients, had to move to Queensland.  They did so shortly after the birth of the child.  This meant upending the husband’s career in London.  They did this willingly.
At the time of the making of the order, the Childrens Court judge had tears in his eyes, noting that “most cases before the court involve a paucity of parenting but this case, as with other surrogacy cases, involved an abundance of parenting”.  He also noted that the child in question would likely go to the same childcare centre as his granddaughter.



	Case 2
A gay couple, living in the United States received an extraordinary offer from the sister of one of them.  That man was an Australian citizen.  His sister lived in New South Wales.  She offered to be their surrogate.
A surrogacy agreement was entered into in New South Wales.  The IVF was conducted in New South Wales.  The child was born in New South Wales.  The intended parents travelled to Sydney for the purposes of the birth.  They then filed an application for a parentage order in the Supreme Court of New South Wales.  Due to their personal circumstances, they needed to leave Australia before the matter was heard.  The Supreme Court determined that it had jurisdiction, given the evident ties with New South Wales.[footnoteRef:64] [64:  Surrogacy Application by a Couple from the United States of America [2017] NSWSC 1806.] 

Given that they were living in the United States, the home of surrogacy, one would have expected that the couple would ordinarily have undertaken surrogacy there.  No doubt, because of the family connection, it was decided that it was better that the surrogacy be undertaken in NSW following the generous offer of the sister.



	Case 3
Husband and wife lived in New South Wales.  They needed to undertake surrogacy because the wife had leukemia as a child.  Thankfully, she survived but had no ability to carry a child.
The wife’s parents, who also lived in New South Wales were supportive of the surrogacy arrangement.  They had separated 20 years before.  The wife’s mother offered to be the couples’ surrogate.  The couple and the mother obtained independent legal advice and underwent counselling pursuant to the Surrogacy Act 2010 (NSW).  The IVF clinic in New South Wales approved treatment.  
After the surrogacy arrangement was entered into, an embryo transfer occurred.  The mother became pregnant and gave birth.  
In the meantime, the intended mother’s father, who lived in Queensland, became seriously ill.  Out of concern for his health and welfare, the intended parents and the mother all moved to Queensland to help care for him.  He died.
After he died, the mother gave birth in Queensland to the eternal joy of her daughter and son-in-law.
The parties were able to exercise jurisdiction of Queensland because the intended parents were resident in Queensland following the birth of the child. This is because the Surrogacy Act 2010 (Qld) allows that flexibility[footnoteRef:65], as do the equivalent Acts in NSW and the NT.  [65:  S. 22(2)(g)(ii).] 

It became apparent to me that there were difficulties with the surrogacy arrangement.  The first was that the requirement in New South Wales ordinarily was that the intended parents be not less than 25 years of age at the time of entering into the surrogacy arrangement.  The intended mother was 22 or 23 when she entered into the surrogacy arrangement.  Given her battle with leukaemia, and her support of each of her parents during their divorce and her management of the family company following that divorce and then the illness of her father, it was immediately apparent that the intended mother had the requisite maturity.
The lawyers who had acted for the mother and for the intended parents in New South Wales, as well as the counsellor, had overlooked one aspect of the surrogacy arrangement.  Despite them having been separated for 20 years, the mother and father had never divorced.  Under the provisions of the Status of Children Act 1996 (NSW) and the Status of Children Act 1978 (Qld), the father was presumed to be a parent of the child at birth (although by that stage he had died).  He was required to have had independent legal advice prior to entering into the surrogacy arrangement.  He also was required to have had counselling.  He was also required to have consented to the surrogacy arrangement.
My clients were able to locate documentary evidence that demonstrated beyond doubt that the father consented to the surrogacy arrangement.  
Under the dispensation provisions of section 23 of the Surrogacy Act 2010 (Qld), the other requirements, namely, the failure of the father to enter into the surrogacy arrangement, or to have independent legal advice, or to have counselling, were dispensed with in the exceptional circumstances and in the best interests of the child.
It was clearly in the best interests of the child that the parentage order be made.  It was clearly a special circumstance whereby both lawyers in New South Wales had overlooked the fact that although the parents had been separated for over 20 years, they had never divorced and that as a result, the father would be deemed to be a parent of the child.
The Childrens Court of Queensland made a parentage order.



Fly in, fly out workers are common in Australia.  It is difficult, as a lawyer, to advise a party as to whether they are resident in a particular jurisdiction when for half the time they reside somewhere else due to work requirements.  Do they reside here? Or there? Or both?
In early iterations when there was a requirement for residents, there was also a difficulty of access to surrogacy for two clients, one of whom was a doctor in the outback.  His time was spent one-third each in outback South Australia, the Northern Territory and Queensland.  The only place that he and his wife could undertake surrogacy was Queensland, because of its jurisdictional requirements.  To undertake surrogacy in South Australia at the time, they needed to be resident in South Australia.  Given that they were only in South Australia for a third of their time (rotating between the three jurisdictions), I could not be confident that the jurisdiction of South Australia would arise.  Northern Territory jurisdiction was not available at that time, as it was prior to the enactment of the Surrogacy Act 2022 (NT).
There have been moves in the Surrogacy Act 2019 (SA) and Surrogacy Act 2022 (NT) to restrict the intended parents to Australian citizenship for permanent residents or at least one of them to be domiciled in that jurisdiction.  Under section 10(3)(c) the surrogate mother must be an Australian citizen or a permanent resident of Australia.  Under section 10(4)(c) each intended parent must be an Australian citizen or a permanent resident of Australia and under section 10(4)(d) at least one intended parent must be domiciled in South Australia at the time the lawful surrogacy agreement is entered.  In the Northern Territory under section 17(b) the surrogate mother must, when she enters into the surrogacy arrangement, be an Australian citizen or a permanent resident of Australia.  Under section 18(1)(b) each intended parent must, when they enter into the surrogacy arrangement be an Australian citizen or a permanent resident of Australia. 
With respect to the Parliaments of each of South Australia and the Northern Territory, these restrictions are unnecessary because of the Commonwealth legislative framework, and because of the stringent requirements for legal advice and counselling[footnoteRef:66]. [66:  As to the latter, see the comment from the SCAG discussion paper in p.19 above. ] 

It is most unusual to have a surrogate who is not an Australian citizen or permanent resident.  This is because of the effect of Schedule 2 of the Migration Regulations 1994 (Cth), that sets out the classes of visas for those who are able to enter Australia.  Clause 602.212 of Schedule 2 sets out the requirements for a visa for medical treatment.  Subclass 602 for medical treatment requires compliance with a subclass 602 visa.
There is a specific exclusion for foreign surrogates to come to Australia for medical treatment.  Clause 602.211 provides:
“The applicant seeks to seeks to visit Australia, or remain in Australia temporarily, for the purposes of medical treatment or for related purposes.”
Clause 602.212 provides relevantly:
“(1)	The requirements in one of subclauses (2) to (8) are met.
Medical treatment
(2)	All of the following requirements are met:
(a)	the applicant seeks to obtain medical treatment (including consultation), other than treatment for the purposes of surrogate motherhood, in Australia …”
As a result, it is very difficult for surrogates to come to Australia from overseas.
	Example- the surrogate was not an Australian citizen or permanent resident
It is a very rare case in which a surrogacy would be living permanently in Australia but not be an Australia citizen or permanent resident.  I acted in such a case.  The intended parents, my clients, lived in Brisbane. They were Australian citizens. The surrogate and her husband lived in Brisbane.  The husband was, from recollection, a New Zealand citizen.  Being a New Zealand citizen, he did not need to be an Australian permanent resident or an Australian citizen.  He could live in Australia as of right.  The surrogate was a citizen of Zimbabwe.  She was able to live in Australia by virtue of her marriage with her husband.  When the child was born, the child did not have Australian citizenship.  If the surrogate or her husband had been either an Australian citizen or an Australian permanent resident, then the child would automatically have attracted Australian citizenship under section 12 of the Australian Citizenship Act 2007 (Cth).
Because the child did not then have Australian citizenship, Australian citizenship was obtained by the making of the parentage order.  
There was no difficulty in that case in a parentage order being made.  As would be expected, I advised the court in my submissions of the effect of the statutory scheme.



Parentage orders are recognised for the purposes of parentage in two ways:
1. They are recognised as between the States to identify who is a parent by virtue of section 118 of the Commonwealth Constitution – the full faith and credit clause.  There is also recognition as between the States and Territories under the related provision of section 185 of the Evidence Act 1995 (Cth).  
2. However, neither of those Acts will then convert the child’s citizenship from a foreign citizenship to Australian citizenship.  That occurred because of the effect of section 60HB of the Family Law Act 1975 (Cth), which gives recognition to parentage orders made under a prescribed State or Territory law.  That prescription is set out under regulation 12CAA of the Family Law Regulations 1984 (Cth).  Australian citizenship in turn is taken up under section 8 of the Australian Citizenship Act 2007 (Cth).
Section 8 of the Australian Citizenship Act 2007 (Cth) will not be triggered because:
· In most cases, at the time that the parentage order was made, at birth the child already had Australian citizenship because the surrogate or the surrogate’s partner was either an Australian citizen or an Australian permanent resident. Therefore, the child already had Australian citizenship before the making of the parentage order, by virtue of section 12 of the Australian Citizenship Act 2007 (Cth).
· Occasionally, section 8 will not arise as section 8 only contemplates intended parents through surrogacy being a couple (not single):
[bookmark: paragraphsub][bookmark: paragraph]“(1)	This section applies if a child is: 
(a) a child of a person under section 60H or 60HB of the Family Law Act 1975; and 
(b)	either: 
(i)	a child of the person's spouse or de facto partner under that section; or 
(ii)	 a biological child of the person's spouse or de facto partner. 
[bookmark: subsection](2)	The child is taken for the purposes of this Act: 
(a)	to be the child of the person and the spouse or de facto partner; and 
(b)	not to be the child of anyone else.” (emphasis added)
I note that the Ministerial Expert Panel in Western Australia has stated:[footnoteRef:67]  [67:  At page 77.] 

“The Surrogacy Act requires that intended parent(s) must reside in WA with no stipulation of the surrogate reside in WA.  The MEP notes that an unintended consequence of a strict residency requirement is that many Western Australians who temporarily live or work outside the state may not be granted a parentage order.  The MEP recommends that intended parent(s) be ordinarily resident in WA at the time an application for parentage is made.  In any case, the MEP recommends that the Family Court have the discretion to dispense with the residency requirements.”
That recommendation appears quite sensible.
L. NEED FOR SURROGACY
The current requirement that there be a procedure for surrogacy to occur in the ACT[footnoteRef:68] means that surrogacy must necessarily be undertaken by an ACT IVF clinic. Those working in IVF clinics, who have typically been obstetricians and midwives, do not need reminding about the risk of maternal death. For five years I was a member of a national clinic’s surrogacy and donor committee, charged with responsibility for recommending whether or not the clinic provided treatment. Aside from the legal requirements of various Surrogacy Acts, clinicians would avoid, based on the do no harm mantra, of undertaking surrogacy unnecessarily, given the risk of maternal death. [68:  S.24(a).] 

Although Australia has a low maternal death rate, nevertheless maternal deaths still occur[footnoteRef:69], being 5.5 deaths per 100,000 women giving birth[footnoteRef:70].  [69:  For example, in a non-surrogacy case the mother died in Brisbane from birth complications in 2021 three days after giving birth to twins: Wickham & Toledano (No 2) [2022] FedCFamC1F 32. I acted for the successful applicants for parenting orders in that matter, the mother’s sister and sister-in-law. ]  [70:  https://www.aihw.gov.au/reports/mothers-babies/maternal-deaths-australia, viewed 17 July 2023.] 

The Act is silent about the need for surrogacy. Presumably, the reasons for the Act being silent about this issue are:
· The model of the Act came about from Canberra Fertility Clinic approaching the Government. Some years ago I spoke with the then medical director, and one of the founders of that clinic, Dr Martyn Stafford-Bell, who said that the clinic would not undertake surrogacy “unnecessarily”, being well aware of the issue of maternal death. 
· The requirement is for a procedure to occur in an ACT clinic.
· The requirement in s.26(3)(e) that the counsellor has provided appropriate counselling and assessment. 
My experience, having seen counselling reports prepared for surrogacy journeys in New South Wales, Queensland, South Australia, Victoria, and based on the Queensland framework in a journey in Nigeria, is that counsellors, too, always are concerned about the issue of the need for surrogacy. No Australian fertility doctors or fertility counsellors that I have dealt with have wanted to assist with a  surrogacy journey unless there is a need for surrogacy. Counsellors, too, do not want to put the life of a would be surrogate unnecessarily at risk.  
It is evident that any intended parent who lacks a uterus requires surrogacy. The difficulty is defining what is that need. The thinking behind provisions requiring a medical or social need, such as s.14 and s.22(2)(d) of the Surrogacy Act 2010 (Qld) and s.30 of the Surrogacy Act 2010 (NSW), is to ensure there is a need for surrogacy, so as to minimise maternal death. It is to avoid the situation which has been seen in both the US and India where Hollywood and Bollywood actresses, among others, have undertaken surrogacy to maintain their looks, and thereby put the life of a third party, the surrogate, unnecessarily at risk.
Those sections use the word “likely”. Likely does not mean more probable than not, but that there is a real or significant risk. It is a word that has been considered judicially, for example in Tillmans Butcheries v AMIEU [1979] FCA 85. Therefore, by way of example, matters concerning the intended mother is likely to have her health significantly affected by a pregnancy or birth[footnoteRef:71] include: [71:  Queensland: s.14(2)(b)(ii)(B); NSW: s.30(3)(c).] 

· That the intended mother is on anti-psychotic medication. For her to be pregnant would require her to cease taking that medication, which would therefore put her life and that of the unborn child at risk. 
· That the intended mother is on heart medication. For her to be pregnant would require her to cease taking that medication, which would also put her life and that of the unborn child at risk.
· That the intended mother is on medication to reduce or control her blood pressure. There are mixed views by doctors whether this medication is safe to take during pregnancy. Some view the medication as safe. Others view some medication as being safe. The medication that might be safe to take may not be able to be taken by the intended mother. 
In cases that require the views of other treating specialists, such as these three examples, fertility specialists seek reports from those doctors in order to be able to assess risk, before deciding whether or not to proceed. This would be the case whether the journey is traditional or gestational surrogacy. 
There ought to be a section in the ACT Act similar to sections 14 and 22(2)(d) of the Queensland Act and s.30 of the NSW Act, especially if treatment is to occur outside the ACT, and if traditional surrogacy (which may be occurring at home) is to be included. 
The provisions such as s.14 of the Queensland Act and s.30 of the NSW Act have been criticised as they are written on a binary basis. It would be preferable that there be a section similar to these sections in the ACT Act, but that it is inclusive of all intended parents. 
I have seen a surrogacy arrangement considered by a clinic when the intended parents were a cis man and a trans woman. Both the Queensland and NSW Surrogacy Acts had to be considered, because the treatment was to be by a Queensland clinic, concerning a NSW arrangement. This cross-border treatment is common, given how close Brisbane and the Gold Coast are to the NSW border, and given the NSW Act does not require treatment to occur in NSW. The clinic’s ethics committee had no difficulty in assessing that the couple was eligible. Clearly the cis man was both medically and socially in need. So far as the trans woman was concerned, the ethics committee considered her to be a woman, and clearly eligible, but also took the view that if the trans woman were considered by the law to be male, then she was clearly in need- she had no uterus. 
M. LIMITATION OF PROCURATION
There is currently one altruistic surrogacy agency in Australia- Surrogacy Australia, a charity, which matches intended parents and surrogates. I act for Surrogacy Australia pro bono. This submission is written in my personal capacity. 
No commercial agencies are based in Australia, but it is commonplace for overseas agencies to seek to entice Australians to go there for surrogacy. 
Given the recommendation of the UK Law Commissions noting the role of altruistic agencies in the UK, and the overwhelming need to encourage Australians to undertake surrogacy at home, and not go abroad, it would seem that s.42, which makes procuration illegal, should either be abolished, or limited to for profit agencies. Community organisations that advocate for surrogacy, including connecting surrogates and intended parents, should be encouraged, not criminalised. 
N. THE CHILD’S RIGHT TO KNOW
It is a fundamental right of each of us to know how we were conceived. This is consistent with the child’s right to an identity in art. 8 of the UN Convention on the Rights of the Child. Birth certificates issued in the ACT for children born via surrogacy, as I understand the process, do not disclose that the child was born via surrogacy.
Some children will be keenly aware that they were born via surrogacy- children of male couples or of single men, for example. My daughter Elizabeth at the age of 18 months recognised that she alone, of all the children in a 165 families childcare centre in inner Brisbane, had two dads. Other children, for example, those of heterosexual couples, may never know that they were born via surrogacy. 
The practice, as I understand it, in Victoria is that the birth certificate issued for a child born through surrogacy contains two versions. The first names the parents and mentions briefly that there are more details. The second contains details of gamete donors and the surrogate. The first, which looks like any other birth certificate, would be used for the usual purposes- related to enrolling at daycare and school, obtaining employment etc., without the need to disclose to various others the most private information about the child that belongs to the child. However, it contains a clue for the child in case the second is not provided to the child by the parents that there is more information available to the child. 
That practice balances the child’s right to privacy and the child’s right to know. I seek that the ACT have a similar practice. 
O. EXTRA-TERRITORIALITY 
It is clear that offences under the Parentage Act 2004 (ACT) can be committed extra-territorially, both by the specific extension of jurisdiction under section 45 of the Act, and also in the alternative by the longarm provision contained in section 64 of the Criminal Code 2002.  
The current landscape as to extra-territoriality nationally is:
· ACT – extra-territorial and longarm laws.
· New South Wales – extra-territorial and longarm laws.
· Northern Territory – longarm laws only.
· Queensland – extra-territorial and longarm laws.
· South Australia – longarm laws only, although it is unclear whether it is intended to apply to surrogacy offences overseas, as seen in the SALRI Report.
· Tasmania – no extra-territorial or longarm law.
· Victoria – no extra-territorial or longarm law.
· Western Australia – longarm law.
Queensland was the first place in the world, with the enactment of the Surrogate Parenthood Act 1988 (Qld), to criminalise surrogacy extraterritorially, if the relevant person was ordinarily resident in Queensland.  That approach was copied next in the ACT with the enactment of the Parentage Act 2002, then in Hong Kong with amendments to the Human Reproductive Technology Ordinance, then in New South Wales with the enactment of the Surrogacy Act 2010 (NSW).  Queensland repealed the Surrogate Parenthood Act 1988 (Qld), but the extraterritorial ban remained with the enactment of the Surrogacy Act 2010 (Qld).
These bans have not worked.  Not one person in any of these four jurisdictions (Queensland, ACT, Hong Kong and New South Wales) has ever been prosecuted for undertaking commercial surrogacy overseas or indeed, any other offence overseas.
In Hong Kong, in theory, surrogacy is available to heterosexual married couples under the Human Reproductive Technology Ordinance, to be provided by a licensed clinic.  No licence has ever issued, with the result that every child born to Hong Kong residents via surrogacy must have been born overseas.  The advice from Hong Kong practitioners is that when the application is made for the resident’s visa, disclosure is made to Hong Kong officials that the child was born overseas via surrogacy.  There is then an inconvenient dance undertaken in which if, police are being polite, they invite the applicants to attend at the police station for an interview.  If they are being impolite, they arrest the applicants at their home and take them to the station for an interview.
At the station, after the initial formalities are undertaken to identify the person being interviewed, the intended parents then claim the right to silence, with the result that the interview is terminated.  No other evidence is forthcoming and no prosecution ever results.  It is a farce.
New Zealand researchers, cited by the New Zealand Law Commission in its review on surrogacy, described the Australian approach of exterritorial laws as a “failed experiment”[footnoteRef:72].  The data demonstrates that that statement is true.  One might think that the approach of the law must be to discourage Australians from undertaking surrogacy overseas.  From that point of view, it would be argued, that the law is worthwhile.  However, as seen from the data, these laws have been an utter failure.  They have not discouraged Australians from undertaking surrogacy overseas.  If anything, they have achieved the opposite.  The resultant controversy concerning surrogacy has meant that intended parents who otherwise did not know that they could undertake surrogacy, have willingly gone overseas, notwithstanding the risks. [72:  https://www.lawcom.govt.nz/sites/default/files/projectAvailableFormats/Law%20Commission%20-%20Review%20of%20Surrogacy%20-%20Issues%20Paper%2047.pdf at footnote 7.] 

Reviews considering this ban have not recommended its continuation:
1. The House of Representatives in its Surrogacy Inquiry did not recommend having an overseas ban.
2. Under the Gorton Report, although this issue was raised, it was outside the terms of reference so the Gorton Report did not deal with it.
3. The SALRI Report did not recommend having an overseas ban because it didn’t work.  
4. Professor Sonia Allen in her review for the Western Australian Government did recommend having such a ban.  However, the Ministerial Expert Panel has not recommended such a ban in its recent review.
5. The New Zealand Law Commission has not recommended such a ban, because it did not work. Rather the emphasis is on making the surrogacy process easier at home, including having auto-recognition. 
In 2014 the then heads of Family Law in Australia, Chief Justice Diana Bryant AO of the Family Court of Australia and Chief Judge John Pascoe AO CVO of the Federal Circuit Court of Australia called for the repeal of these laws, which they said did not work and because they were not being enforced and were not capable of enforcement, were making a mockery of the law.
A review undertaken by the New South Wales Department of Justice of the Surrogacy Act 2010 (NSW) (2018) called for this ban to remain in place, waiting for Commonwealth leadership (which never came) but noted that there were difficulties in enforcement of these laws.
As I said, in none of the four jurisdictions has one person ever been prosecuted for undertaking commercial surrogacy overseas, whilst it is obvious that many have done so.
The data, as I said, demonstrates beyond doubt that these bans do not work.  Any preventative effect claimed for these bans is illusory.
The sources of data that I have obtained primarily are:
· freedom of information searches undertaken of the Department of Home Affairs concerning applications by children for Australian citizenship by descent where they have been born overseas through surrogacy, and 
· ANZARD for domestic data.  
There will be a small number of children born overseas through surrogacy not captured by the Department’s data:
1. Children born to heterosexual couples overseas where those couples have falsely told the Department that the children were born naturally.  I expect that those numbers are very low.  My experience is that the Department has internal guidelines concerning fraud of that nature and seeks clear verification as to when intended parents travelled overseas and the like.  I have seen children refused citizenship where they appear to have been born overseas via surrogacy because there was an inability, despite having a genetic link with the Australian intended parent, to establish the child’s identity, as the surrogate’s identity was unable to be established for the purposes of section 17(3) of the Australian Citizenship Act 2005 (Cth).  My experience is that the Department of Home Affairs is rightly vigorous in enforcing the rights of children and women to ensure that neither are trafficked.
2. There is also a small number of children born to Australia resident visa holders.  Because the parents are not Australian citizens, then the children, who although being known to the Department of Home Affairs, necessarily will not appear in the data for Australian citizenship by descent (because no application is being made for Australian citizenship).
The data from the Department of Home Affairs is produced on a financial year basis.  
It is very hard to collate accurate figures as to the number of children born via surrogacy in Australia.  Every Australian and New Zealand IVF clinic must report to the Australian New Zealand Assisted Reproductive Database (ANZARD), run by the University of New South Wales, as to the number of children born via gestational surrogacy through IVF.  However, there is no reporting of the number of children born via traditional surrogacy.
State data is limited.  No Registrar of Births, Deaths and Marriages anywhere in Australia reports the number of children born via surrogacy.  Data as to the number of children born via parentage orders or via surrogacy is limited currently to only Queensland, Victoria and Western Australia.  The sources of that data are:
· Annual reports of the Childrens Court of Queensland.
· Annual reports of the County Court of Victoria.
· Annual reports as to the number of children born via surrogacy (which in broad terms correlates with the number of substitute parentage orders made in Victoria) by the Victorian Assisted Reproductive Treatment Authority.
· The number of births via surrogacy in Western Australia from the annual reports of the Reproductive Technology Council of Western Australia.
In respect of Western Australia, the number of children born via surrogacy each year there has been one child, although I am informed by a Western Australian colleague that in 2023, three children have been born there via surrogacy, a record.
ANZARD does not break down the number of gestational surrogacy births between Australia and New Zealand.  However, the New Zealand ACART (Advisory Committee on Assisted Reproductive Technology) has had the New Zealand specific data compiled by ANZARD, from which it is possible to calculate the Australian number of gestational surrogacy births through IVF clinics.  
ANZARD data is compiled on a calendar year basis.  The last two years it is not possible to calculate that data because the New Zealand data has not been provided.  I have given estimates on a per capita basis.
I ask that there be legislation in the ACT reporting the number of births via surrogacy or parentage orders made that have been made.  There is no data at the moment.  There is no data from the Supreme Court of the ACT to indicate the number of parentage orders made.  There is no data compiled by the Registrar of Births, Deaths and Marriages as to the number of children born via surrogacy.  If there is to be a central register, then this data should be published.
Table 1 shows the top six countries for surrogacy for Australians in 2021, compiled from the Department of Home Affairs data.
Table 1: top 6 surrogacy destinations for Australia: 2021
	Rankings-
	Country
	Number of Australian surrogacy births

	1
	US
	76

	2
	Ukraine
	38

	3
	Canada
	28

	4
	Georgia
	27

	5
	Mexico
	9

	6
	Thailand
	8

	Total births top 6 countries
	186

	Total births all countries
	223



As will be seen, 83% of surrogacy births of Australians occurred in these surrogacy destinations.  The data from the Department of Home Affairs shows a disparate group of countries of the other 17%.  My experience is that the other 17% typically reflects Australian intended parents who have migrated from those countries returning to those countries for the purposes of surrogacy.  That journey is to be expected, given the strong cultural linguistic and familiar relationships.  The countries that clients of mine have returned to, to seek to undertake surrogacy, have included Ghana, Nigeria, Iran, Bangladesh and Sri Lanka.  I have also had clients who have migrated from surrogacy destinations go back to those surrogacy destinations for their surrogacy journey, including Brazil, Canada, United States, Ukraine and Russia.
I note that of the six destinations, there is likely to be changes in the landscape because of international events.  Ukraine stopped offering surrogacy following the invasion last year but has restarted.  Not surprisingly, most international intended parents do not wish to return to Ukraine and have gone to other destinations.  Georgia has announced that from 1 January 2024 international intended parents are not to access surrogacy there.
Table 2 shows the number of Australian children born via surrogacy in Thailand between 2015 and 2021.  The data is from the Department of Home Affairs.  
Table 2: Australian children born via surrogacy in Thailand 2015-2021
	Year
	Births

	2015
	97

	2016
	199

	2017
	12

	2018
	9

	2019
	10

	2020
	11

	2021
	8



Not surprisingly, in 2015 the number peaked at 97 and then trailed off.  What is initially is surprising about the data is that there remained a significant number of births to Australian intended parents in Thailand. Following the Baby Gammy saga and the Thai Baby Farm saga in 2014, Thailand enacted laws to greatly restrict surrogacy.  Changes included:
· The intended parents must only be heterosexual couples, of whom one holds Thai nationality, and they must have been married for at least three years.
· The surrogate must be a sibling of one member of the couple, being married, had the permission of her husband to be the surrogate and have already birthed at least one child.
Although there are Australians of Thai origin, one would surmise that the number of Australian children born via surrogacy in Thailand from 2016 would be minimal.
Anecdotal evidence from my clients and news reports indicates that sperm donation has occurred in Cambodia and fertilisation of embryos in Laos, with Thai egg donors travelling to Laos to donate their eggs and Thai surrogates travelling to Laos to become pregnant.  Porous borders have helped.  Thai surrogates have given birth for Australian parents in Thailand, Malaysia and China.
In February 2022 the Thai Government announced that it was considering allowing commercial surrogacy, as this would allow it to regulate the practice and reduce the risk of the trafficking of women and children.  I am not aware of enactment of those laws yet.
Table 3 shows Australian children born via surrogacy in the United States between 2016 and 2021.  The data again comes from the Department of Home Affairs compared with data from ANZARD. 
Table 3: Comparison of Australian children born via surrogacy in the US and Australia 2016‑2021
	Year
	Australian surrogacy births: US
	Australian surrogacy births: domestic

	2016
	49
	38

	2017
	66
	51

	2018
	67
	71

	2019
	95
	61

	2020
	120
	76

	2021
	76
	N/A



The estimates given for domestic births in 2019 and 2020 have been estimated by me on a per capita basis, in the absence of the New Zealand data.
It appears that more Australian children are being born through surrogacy in the US than through surrogacy in Australia.  
Table 4 shows a comparison of international and domestic births via surrogacy in Australia between 2009 and 2021.
As seen, over 2,327 children in that period were born to Australian intended parents overseas, whereas 462 were born domestically. The ACT population is about 1.5% of the national population. On a per capita basis, 35 children were born to ACT residents overseas, and 7 domestically.
The most extraordinary data shown is in the period between 2010 and 2012, when there is a jump of between less than 10 children born overseas through surrogacy, to 266.  Ever since then, approximately 200 or more children have been born each year to Australian intended parents overseas.
The jump in numbers can be explained by one event.  When the New South Wales Surrogacy Bill made its way through Parliament, there was no mention in the consultation process, in the Bill or even earlier in the Upper House report about there being an extraterritorial ban.  That extraterritorial ban was not even proposed in the second reading speech but was proposed in the third reading stage by the then Minister Linda Burney.  The Bill was then enacted.  There was immediate community uproar, followed by an intense media storm.  Those who were halfway through their journeys were outraged that suddenly what they were doing, which had been legal, was now criminal.  The community and media firestorm meant that there was an enormous amount of publicity concerning surrogacy.  Many intended parents who were not aware that they could become parents through surrogacy, suddenly became aware.
In reaction to the ban on overseas commercial surrogacy, Surrogacy Australia was set up and commenced running seminars (and has done so ever since, more recently by Growing Families), about how to undertake surrogacy overseas.
The whole point of the ban was to prevent Australians going to developing countries and potentially exploiting surrogates there.  The place that Australian politicians were concerned about in 2010 was the then international hub for surrogacy, India.
Table 4: Comparison of Domestic and International Births via surrogacy in Australia: 2009‑2021
	Year
	Domestic Births
	Overseas births

	2009
	14
	10

	2010
	11
	< 10

	2011
	19
	30

	2012
	17
	266

	2013
	28
	244

	2014
	29
	263

	2015
	44
	246

	2016
	38
	204

	2017
	51
	164

	2018
	74
	170

	2019
	E61
	232

	2020
	E76
	275

	2021
	N/A
	223



Table 5 shows Australian surrogacy births in India.  
Table 5: Australian surrogacy births in India 2009-2021
	Year
	Number of births

	2009 
	< 10 

	2010 
	< 10 

	2011 
	< 10 

	2012 
	227 

	2013 
	191 

	2014 
	108 

	2015 
	74 

	2016 
	54 

	2017 
	14 

	2018 
	< 5 

	2019 
	< 5 

	2020 
	< 5 

	2021 
	0 



From a low of less than 10 Australian surrogacy births in India in 2011, suddenly in 2012 there were 227 births.  In other words, of the 266 births of Australian children through surrogacy overseas in 2012, 85% were in India.  The actions taken in New South Wales can only be classified as an own goal, or as the New Zealand researchers comment, a “failed experiment”.
The trickling down of numbers of Australian births in India from 227 in 2012 to zero in 2021 is not from any change that occurred in Australia.  India started clamping down on Australians undertaking surrogacy there commencing 2012.  There was further tightening in 2014 following statements by Chief Justice Bryant of a couple from Western Sydney who were supposed to have abandoned one of two twins in India because the child had the “wrong” gender which her Honour stated, correctly, that if the reports were true, amounted to child trafficking.  After that,  it became extremely difficult to say the least for Australian intended parents to undertake surrogacy in India.  The Indian Government reacted with fury about that alleged conduct, making it almost impossible for Australians to undertake surrogacy there.  There was further tightening following 2014, which is reflected in the numbers. More recently India has legislated about surrogacy, restricting it to Indian heterosexual couples or single women, and to be altruistic only.
As I said, nothing that was done in Australia made any difference to those numbers.  The decrease in the number of Australian children being born in India was because of steps taken by the Indian government.
There has been a belief by some that Australian intended parents when coming home to Australia end up in what is now the Federal Circuit and Family Court of Australia.  That is very much the exception.  Only a very small number of intended parents have ever gone to the Family Court and sought orders.  Most don’t.  I have advised in 1,900 surrogacy journeys since 1998.  I have had seven of those journeys end up in the Family Court, six of them being overseas journeys. I have also appeared as independent children’s lawyer in a case involving domestic surrogacy that was before the Federal Circuit Court. 
P. WHY DO INTENDED PARENTS GO OVERSEAS?
Among other reasons, my clients have told me:
· They did not know surrogacy was available locally.  A criticism that has been made in surrogacy inquiries such as the House of Representatives Inquiry and the Gorton Inquiry is a lack of accurate, reliable information in the public domain.  It would be helpful if the ACT Government published data about how to undertake surrogacy locally.
· A local surrogate or egg donor or both cannot be found.  For policy reasons, we do not allow the payment of a fee in Australia for surrogates or egg donors.  Not surprisingly, given that both egg donors and surrogates have the risk of death arising from their donation, in the absence of a fee, there will always be a shortage of each.  In rough terms (and I have not kept precise statistics), three-quarters of my clients have needed an egg donor.  About half my client group are heterosexual couples and about half are gay couples.  There is a smattering of small number of single women, single men and a few identify as transgender or non-binary and two or three lesbian couples.  All the gay couples and single men require an egg donor, most of the single women require an egg donor and about half the heterosexual couples require an egg donor.  If there is not an available egg donor, then there is a trigger point for intended parents to go overseas.
· Surrogacy overseas is welcoming, and able to be done.  I have long been told by clients about how difficult the barriers are here (particularly in Western Australia, for example) and how they are told that really they are to be questioned about their motives in undertaking surrogacy (as also seen extensively in Victoria with the approval process through the Patient Review Panel) as opposed to going overseas where they are positively welcomed and cherished.
· They have been advised by other parents through social media or attended seminars of how it can be done.  
· Surrogacy overseas is perceived as quicker than at home and at least doable.
· They want to access surrogacy in their country of origin – where they are familiar with the laws, processes and cultural norms.  They are discriminated against under local laws – which are evident, as I said, under the Parentage Act, as well as currently in Western Australia under the Surrogacy Act 2008 (WA) and a requirement for everyone to be resident in Tasmania at the commencement under the Surrogacy Act 2012 (Tas).
An example of how not to regulate surrogacy is that in Western Australia. Admittedly half the likely intended parents are excluded (gay couples and single men), but even so, in devising the “perfect” regulatory model, undertaking surrogacy in WA is so difficult that the vast bulk of intended parents do so overseas- recognised by the Ministerial Expert Panel recommending a more liberal approach there.
Table 6 shows a comparison of domestic and international births for WA residents via surrogacy, the former being from Reproductive Technology Council data, and the latter from a per capita calculation by me of overseas surrogacy births (as per the Department of Home Affairs).
Table 6: Comparison of local and international births via surrogacy for Western Australian residents: 2017-2021
	Year
	Local births
	Overseas births

	2017
	1
	16

	2018
	1
	17

	2019
	1
	23

	2020
	1
	27

	2021
	1
	22



As both the Ministerial Expert Panel and the NZ Law Commission have recognised, the regulatory environment for surrogacy should be such that it encourages intended parents to do surrogacy at home, rather than go overseas. 
Q. RECOGNITION OF PARENTAGE FROM OVERSEAS
Prior to the decision of the High Court in Masson v Parsons, whilst it was clear that a child had a parent for the purposes of Australian citizenship through an overseas surrogacy journey, it was unclear whether that person was a parent under the Family Law Act.  The decision of the Full Court of the Family Court in Bernieres & Dhopal [2017] FamCA 180 made plain that a heterosexual married couple in Victoria who had undertaken surrogacy in India (and obtained Australian citizenship for the child without difficulty) with the help of a surrogate and egg donor, were not or unlikely to be, the parents.
The effect of Masson, however, has meant that in many cases where both the parents are recognised overseas as the parents, they are recognised as the parents here. This is because:
· In many jurisdictions[footnoteRef:73], a court order is made naming the intended parents as the parents. If they resided there while they undertook surrogacy here, then based on the comity principle, they would be recognised as the parents here[footnoteRef:74], irrespective of the order being made before the birth or after the birth. If, however, they underwent surrogacy there, while living here, and then obtained a court order by which they are recognised as the parents in that jurisdiction, the effect of Masson is commonly that they are the parents under the Family Law Act[footnoteRef:75].   [73:  For example, most US jurisdictions, most Canadian jurisdictions, Greece, United Kingdom, South Africa, National Capital District of Buenos Aires in Argentina, some Mexican States.]  [74:  Carlton & Bissett [2013] FamCA 143.]  [75:  W & T [2019] an unreported matter before the Family Court of Australia. The intended parents were a gay couple who underwent surrogacy in the US. I acted for the non-genetic father. He applied to have the US surrogacy order registered by the Family Court (the effect of which, if successful, was that both parties would be recognised as parents under Australian law). That application was opposed by the other party. One month before the hearing of that application, the High Court decided Masson v Parsons. Rees J opined, in light of Masson, that both men were the parents under the Family Law Act. In light of that statement, my client withdrew the application for registration. Given the comments by the judge, there was no point proceeding with that application. He had achieved what he had set out to achieve- that he was a parent. The other party then sought an order for costs against my client. That application was refused. ] 

· In some jurisdictions[footnoteRef:76], the person is a parent by virtue of an adoption order, and is therefore a parent under the Family Law Act[footnoteRef:77].  [76:  For example, New Zealand, Florida (if there is no genetic connection), and for the second parent in Minnesota and Hawaii. ]  [77:  S.61C parental responsibility, and s.4: “parent”, “child”, “adopted”. ] 

· In some jurisdictions, the intended parents couple are recognised as the parents by operation of law[footnoteRef:78].  [78:  For example, Ukraine, Republic of Georgia, Kazakhstan. ] 

Prior to Masson, there was a disconnect about parentage. It was clear that the intended parents were parents for the purposes of citizenship[footnoteRef:79], for which there did not need a genetic connection, an approach then criticised by the Family Court[footnoteRef:80], but they were, or were not[footnoteRef:81], or might not have been parents[footnoteRef:82] for the purposes of the Family Law Act.  [79:  H v Minister for Immigration and Citizenship [2010] FCAFC 119.]  [80:  For example, Farnell & Chanbua [2016] FCWA 17 (the Baby Gammy case) at [349]- [351], and from [386] per Thackray CJ. His Honour’s judgment in Parsons & Masson [2018] FamCAFC 115 that Mr Masson was not a parent was overtuned by the High Court in Masson.]  [81:  For example, a Queensland couple underwent surrogacy in Thailand, resulting in the birth of three children. In Dennis & Pradchaphet [2011] FamCA 123, the intended genetic father was recognised as the parent. In Dudley & Chedi [2011] FamCA 502, the Court dealt with the same couple. Watts J declined to find that the intended genetic father was a parent. His Honour referred the couple to Qld authorities, as he did in Findlay & Punyawong [2011] FamCA 503. Neither couple was prosecuted. ]  [82:  Bernieres & Dhopal [2017] FamCAFC 180. The approach in Bernieres that the intended genetic father is not a parent is clearly incorrect now, in light of Masson. ] 

A work around was for those parents who had obtained orders in the United States to register them with the Family Court. The Court, in its exercise of discretion, raised concerns about commercial surrogacy[footnoteRef:83] and in two cases declined to register when it could not exclude commercial surrogacy from occurring[footnoteRef:84]. Application of Masson, however, is a fact based inquiry to determine whether the parents would be commonly seen in the wider view of Australian society to be the parents. Therefore, in two cases post-Masson where it was clear that there was commercial surrogacy, in Seto the genetic intended father was found to be a parent under the Family Law Act, and in W & T[footnoteRef:85], the Court viewed both the genetic father and the non-genetic father to be parents under that Act.  The Court was clear in the latter case that there was no utility in registering the US surrogacy order, as both men were the parents. [83:  Re Halvard [2016] FamCA 1051; Re Grosvenor [2017] FamCA 366; Sigley & Sigley [2018] FamCA 3. I acted for the intended parents in Grosvenor and Sigley. ]  [84:  Rose [2018] FamCA 978; Allan & Peters [2018] FamCA 1063. I acted for the intended parents in both matters. ]  [85:  See footnote 57.] 

However, there are Australian couples who have undertaken surrogacy overseas where only one of them is recognised as the parent on the overseas birth certificate.  That has occurred in a number of jurisdictions. In the initial overseas surrogacy boom when Australians were undertaking surrogacy in India, surrogacy was available to two groups of Australian intended parents:
· Heterosexual couples.
· Single men.
It was common that gay couples underwent surrogacy in India, where only one of the men was identified in the surrogacy agreement and therefore on the birth certificate. Following the birth, the intended father was the only parent shown on the birth certificate. The surrogate was not. 
The result was that that man was identified as the parent[footnoteRef:86] on the birth certificate.  The child obtained Australian citizenship and was then able to return home to Australia, but the parentage of the child was always half done.  The other parent of the child, being the other father – the man whom the child identified as dad, and who did all the things of parenthood, aside from providing for the child, making breakfast, changing nappies, feeding, taking to daycare and school and all the extracurricular activities such as soccer – is not recognised as a parent. [86:  See, for example, Blake and Anor [2013] FCWA 1. ] 

Australians have also gone to overseas destinations where the surrogate remains on the birth certificate as a parent.  In those destinations when the Australian couple have brought their child home, then the genetic father has been recognised as a parent.  The other parent named on the birth certificate has been the surrogate from that country[footnoteRef:87].  The other Australian parent has not been recognised as a parent on the birth certificate.  Again, parentage has been half done, where one of the Australian parents has been recognised and the other has not.  This has occurred for Australians who have undertaken surrogacy in countries including Thailand, Malaysia and Mexico. [87:  As an example, see footnote 63. ] 

There ought to be a way in which the parentage of the other parent is able to be recognised.  This is consistent with Australia’s human rights obligations.  Australia is a party to the UN Convention on the Rights of the Child.  
Articles 3.1 and 3.2 provide:
“1. 	In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.
2. 	States Parties undertake to ensure the child such protection and care as is necessary for his or her well-being, taking into account the rights and duties of his or her parents, legal guardians, or other individuals legally responsible for him or her, and, to this end, shall take all appropriate legislative and administrative measures.”
Article 4:
“States Parties shall undertake all appropriate legislative, administrative, and other measures for the implementation of the rights recognized in the present Convention.  With regard to economic, social and cultural rights, States Parties shall undertake such measures to the maximum extent of their available resources and, where needed, within the framework of international co-operation.”
Article 5:
“States Parties shall respect the responsibilities, rights and duties of parents or, where applicable, the members of the extended family or community as provided for by local custom, legal guardians or other persons legally responsible for the child, to provide, in a manner consistent with the evolving capacities of the child, appropriate direction and guidance in the exercise by the child of the rights recognized in the present Convention.”
Article 6.2:
“States Parties shall ensure to the maximum extent possible the survival and development of the child.”
Article 7.1:
“The child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and, as far as possible, the right to know and be cared for by his or her parents.”
Article 8:
“States Parties undertake to respect the right of the child to preserve his or her identity, including nationality, name and family relations as recognized by law without unlawful interference.”
Article 14.2:
“States Parties shall respect the rights and duties of the parents and, when applicable, legal guardians, to provide direction to the child in the exercise of his or her right in a manner consistent with the evolving capacities of the child.”
Article 16.1.2:
“1. 	No child shall be subjected to arbitrary or unlawful interference with his or her privacy, family, home or correspondence, nor to unlawful attacks on his or her honour and reputation.
2.	The child has the right to the protection of the law against such interference or attacks.”
I note section 11 of the Human Rights Act 2004:
“Note:  Family has a broad meaning (see ICCPR General Comment 19 (39th session, 1990)).
(1)	The family is the natural and basic group unit of society and is entitled to be protected by society.
(2)	Every child has the right to the protection needed by the child because of being a child, without distinction or discrimination of any kind.
Examples of distinction or discrimination
Distinction or discrimination because of race, colour, sex, sexual orientation, language, religion, political or other opinion, national or social origin, property, birth, disability or other status.
Note : A child also has the other human rights set out in this Act.”
A child should not be discriminated against because of the actions taken by its parents when only one of them is recognised.
Ellison & Karnchanit [2012] FamCA 602 concerned a Queensland couple who underwent commercial surrogacy in Thailand.  
Justice Ryan stated[footnoteRef:88]: [88:  At [85].] 

“Because the argument is so well articulated in the [Australian Human Rights Commission’s] written submissions, it is appropriate that these are recorded in full.  The AHRC submitted:
22.	There are a number of articles of the CRC that are relevant to determine the best interests of the child on the present proceeding.
23.	As a starting proposition, ART 2(2) of the CRC relevantly provides that State Parties shall take all appropriate measures to ensure that children are protected against all forms of discrimination on the basis of the status of their parents, legal guardians or family members.  The commission submits that children born of surrogacy arrangements should not be subjected to a disadvantage or detriment as a result of any difference in legal status conferred on their parents or guardians.
24.	Secondly, there are a number of articles of the CRC that deal with particular rights that involve the relationship between children and their parents or guardians.  For example:
24.1	States Parties undertake to ensure the child such protection and care as is necessary for his or her well-being, taking into account the rights and duties of his or her parents, legal guardians, or other individuals legally responsible for him or her, and, to this end, shall take all appropriate legislative and administrative measures (Art 3(2)).
24.2 	States Parties shall respect the responsibilities, rights and duties of parents or, where applicable, the members of the extended family or community as provided for by local custom, legal guardians or other persons legally responsible for the child, to provide, in a manner consistent with the evolving capacities of the child, appropriate direction and guidance in the exercise by the child of their rights (Art 5).
24.3 	States Parties shall use their best efforts to ensure recognition of the principle that both parents have common responsibilities for the upbringing and development of the child.  Parents or, as the case may be, legal guardians, have the primary responsibility for the upbringing and development of the child.  The best interests of the child will be their basic concern (Art 18(1)).
25.	These rights recognise the importance of parents in safeguarding the interests of children.  However, the language used in the CRC is not limited to parents, and recognises that in some circumstances these responsibilities will also fall on other legal guardians.”
Further, her Honour stated[footnoteRef:89]: [89:  At [87].] 

“The AHRC is demonstrably correct in its submission that “the court is faced with having children in front of it and needs to make orders that are in the best interests of those children, and at that stage it’s probably too late to ask whether – or to inquire into the legality of the arrangements that had been made. The court really needs to take children as it finds them”.”
The question of article 8 of the UN Convention was taken up by an English Court in Re X (a child) (Surrogacy:  Time Limit) [2014] EWHC 3135 (Fam).  The court in that case drew on article 8 of the UN Convention as the child’s right to an identity with the intended parents, as being a fundamental right.
The court then dealt with section 54 of the UK Act, which is the equivalent of section 26 of the Parentage Act:[footnoteRef:90]  [90:  At [54].] 

“Section 54 goes to the most fundamental aspects of status and, transcending even status, to the very identity of the child as a human being:  who he is and who his parents are.  It is central to his being, whether as an individual or as a member of his family.  As Ms Isaacs correctly puts it, this case is fundamentally about X’s identity and his relationship with the commissioning parents.  Fundamental as these matters must be to commissioning parents they are, if anything, even more fundamental to the child.  A parental order has, to adopt Theis J’s powerful expression, a transformative effect, not just in its effect on the child’s legal relationships with the surrogate and commissioning parents but also, to adopt the guardian’s words in the present case, in relation to the practical and psychological realities of X’s identity.  A parental order, like an adoption order, has an effect extending far beyond the merely legal.  It has the most profound personal, emotional, psychological, social and, maybe in some cases, cultural and religious, consequences.  It creates what Thorpe LJ in Re J (Adoption:  Non-patrial) [1998] INLR 424, 429, refer to as “The Psychological Relationship of Parent and Child with all its far-reaching manifestations and consequences”, these consequences are life long and, for all practical purposes irreversible: see G v G (Parental Order:  Revocation) [2012] EWHC 1979 (Fam), [2013] 1 FLR 286, to which I have already referred.  And the court considering an application for a parental order is required to treat the child’s welfare throughout his life as paramount:  see in Re L (A Child Parental Order:  Foreign Surrogacy) [2010] EWHC 3146 (Fam), [2011] Fam 106, [2011] 1 FLR 1143.  X was born in December 2011, so his expectation of life must extend well beyond the next 75 years.  Parliament has therefore required the judge considering an application for a parental order to look into a distant future.”
The Childrens Court in Queensland in CRB & BFH v RKH & BJH [2020] QChC 7 at [9] referenced article 8 of the Convention in considering the child’s right to an identity when it was considering making a parentage order.
The Ministerial Expert Panel in Western Australia stated[footnoteRef:91]: [91:  At page 44.] 

“The MEP recognises that the historic limitation of access to surrogacy in WA has previously presented many Western Australians with stark choices:
· The state of the complex, lengthy, burdensome and expensive system which was unlikely to result in a child being born
· Not have children, despite the powerful desire to do so
· Travel overseas and engage in overseas surrogacy arrangements, the majority of which are commercial arrangements.”
Further, the Ministerial Expert Panel stated[footnoteRef:92]: [92:  At page 45.] 

“The MEP is of the view that improving and expanding access to altruistic surrogacy in WA will reduce the demand for international commercial surrogacy.  In NSW, Queensland and the ACT there are extraterritorial provisions prohibiting Australians from engaging in international commercial surrogacy.  The Allan Review noted that these provisions had never been used as they are deemed not to be in the best interests of the child.  Extraterritorial provisions are not recommended by the MEP for inclusion in proposed legislation for WA.
Legal Recognition of Parentage for Western Australian Children
In line with the principle that all children have the right to have their parentage recognised, and to reflect the reality that altruistic surrogacy has not previously been available to single men, people in same-sex relationships and transgender people, the MEP recommends:
· Recognition for children already born who have been granted citizenship by descent.
· Such recognition to extent to those born overseas and granted citizenship up to 2 years after commencement of the proposed legislation.
This recognition will by operation of law permit and authorise BDM to issue a birth certificate recognising the biological parent and their partner at the time of birth as the legal parents of the child.
Thereafter, the MEP recommends that the parents of children born via overseas commercial surrogacy arrangements be required to apply to the Family Court for parentage.”
I endorse the recommendation for the ability for the parents born overseas where only one of them is recognised on the birth certificate for both of them to be recognised on the birth certificate.
I note that the Western Australian Government responded to that recommendation:
“Supported in principle.  Noting limitations on the Department of Justice and existing legislation international best practice that will need to be considered.”
I ask, in the best interests of the child, that there be a similar ability in the ACT to recognise both parents of children who have been born overseas via surrogacy where the child has already obtained Australian citizenship. My concern about the machinery, but not the substance, of the WA proposal is that Australia is a party to a number of international conventions, such as the UN Convention on the Rights of the Child, where the surrogate has been named on the overseas birth certificate as a parent. The WA proposal is doable, and while there would be some judicial resources taken up, it would not be considerable. If there have been 35 children born overseas through surrogacy in the ACT, then only a proportion of those would fit within this parameter- say 9. 
It is suggested that there be two different pathways, by which with the consent of both the Australian intended parents:
1. In which only person is named on the birth certificate and seeks to add the other parent - a process is undertaken with the Registrar of Births, Deaths and Marriages. A copy of the surrogacy arrangement be supplied with the application to the Registrar, so as to minimise fraud (of the surrogate being removed improperly as a parent). 
2. Where the surrogate is shown on the birth certificate, along with one of the Australian parents, then by application in the Magistrates Court to add the other parent as a parent and to remove the surrogate as a parent. This would allow the court, in the exercise of discretion, if her consent is not forthcoming, after reasonable efforts had been made to locate the surrogate, to dispense with service, and then to recognise the second Australian parent as a parent. The process should be simple, quick and cheap. 
Given that overseas births can now be registered in the ACT under the Births, Deaths and Marriages Registration Act 1997, s.7, there is no jurisdictional reason why this process could not be legislated. Following either pathway is consistent with the approach of the High Court in Masson, namely that it was always the intention of the parties that they be the parents, in most cases one or both of them will be the genetic parents, and they have parented the child following its birth. The second pathway would be brought under a provision of the Act that would need to be prescribed for the purposes of reg. 12CAA of the Family Law Regulations 1984 (Cth)[footnoteRef:93], so that it is recognised under the Family Law Act 1975 (Cth), s.60HB and the Australian Citizenship Act 2007 (Cth), s.8.  [93:  As s.26 of the Act is currently prescribed.] 

R. REVIEWS OF LEGISLATION
I ask that there be regular reviews of the Act.  There has been no review of this Act since 2004 until now, almost 20 years later.  The drafters of this Act could never have imagined the current state of affairs concerning ACT residents undertaking surrogacy.  Surrogacy journeys are at the cutting edge of society, medicine, science and the law.  It would be a wise idea to have regular, legislated reviews every few years, say every five years, of this Act to ensure that it meets the needs of ACT residents.
ABOUT ME
I am a solicitor admitted in Queensland in 1987 and in South Australia as a solicitor and barrister in 2013.  I attach my CV, which is not entirely up-to-date.  I have done a number of presentations since then, including a lecture to embryology students at Monash University, an article about Maeve’s Law (concerning mitochondrial donation) for the New South Wales Law Society,a nd a presentation for the International Academy of Family Lawyers Asia-Pacific Chapter about trans, non-binary and intersex people’s family law issues in Australia.
I am:
· A Fellow of the International Academy of Family Lawyers, including a member of its Parentage Committee, its Sexuality and Gender Identity Committee, and its Forced Marriage Committee.
· A Fellow of the Academy of Adoption Assisted Reproduction Attorneys, the first Fellow outside the US and Canada, including a member of its ART Committee.
· A member of the LGBT Committee of Australian Lawyers for Human Rights.
· A Board Member of the Fertility Society of Australia and New Zealand, as the consumer representative.
· I am, and have been, an international representative on the Artificial Reproductive Technologies Committee of the Family Law Section of the American Bar Association.  In that role, I was responsible for what became the adoption by the 400,000 plus member American Bar Association of a resolution concerning a proposed Hague Surrogacy Convention [2012-2016].
· The recipient of the 2023 Queensland Law Society President’s Medal.
The views in this letter are mine and mine alone.
I am, with my husband, a father through surrogacy in Queensland, which also necessitated egg donation.  I have also suffered infertility.
Since 1988, I have advised in over 1900 surrogacy journeys for clients throughout Australia (including the ACT) and 30+ countries overseas.
If there is any way in which I can assist the Government in its deliberations as to the form of any Bill, I am happy to do so.  I was a member of the Northern Territory Government’s Joint Surrogacy Working Group and played an active part, both on that working group and subsequently, in giving advice to officials of the Health Department in the Northern Territory, right up until the date of enactment of the Surrogacy Act in May 2022.
If there is any way in which I can help, please ask.
Yours faithfully
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Stephen Page
[image: ]Page Provan
family and fertility lawyers
Accredited Specialist Family Law
2023 Queensland Law Society President’s Medal recipient
Email: stephen@pageprovan.com.au 
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